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5230 East Shea Boulevard * Scottsdale, Arizona 85Z
PH: (480) 998-3300; FAX: (480) 483-7908

November 14, 2005

Brian Bozzo

Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007

RE:  Johnson Utilities, L.L.C.: Compliance with Decision No. 68236

Quarterly Reports on the status of the pending La Osa and Sonoran litigation
ACC Docket Nos.: WS-02987A-04-0889

Dear Mr. Bozzo:

Pursuant to the above-referenced matter, Johnson Utilities hereby submits this

- orso SN, * AREREm

compliance filing in accordance with the Commission’s orders. Enclosed please find the court

documents for the La Osa and Sonoran Litigation attached hereto as Attachment No. 1 and
Attachment No. 2 respectively. Several of the court documents have been excluded from the
Docket Control filing due to their voluminous size as discussed in our November 10, 2005 letter
to David Ronald. Three copies of the following court documents are being filed with Earnest
Johnson, Director of the Utilities Division, for Staff to review along with one copy for your use:

LaOsa

Complaint

First Amended Complaint

Motion for Designation as Complex Civil Litigation
States Initial Disclosure Statement

Third Party Disclosure Statement

Sonoran

Complaint
Plaintiff’s First Amended Complaints
Answer of Defendents
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- JOHNSON UTTLITIES, [.L.C

5230 East Shea Boulevard * Scottsdale, Arizona 85254
PH: (480) 998-3300; FAX: (480) 483-7908

If you need any additional information in regards to this compliance item, please do not
hesitate to contact me. Thank you for your time and consideration in this matter.

Daniel Hodges
Johnson Utilities, LLC

Cc: Brian Tompsett, Johnson Utilities
Richard Sallquist, Sallquist, Drummond & O’Connor
Ernest Johnson, Director
Brian Bozzo, Compliance Manager
Docket Control
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- HUNT PROPERTIES, INC.; ATLAS

Jay Natoli, (No. 003123)

John M. DiCaro, (No. 017790)

Christ‘c{?her G. Stuart, (No. 012378)

Scott W. Hulbert, (No. 021830)
JONES, SKELTON & HOCHULIL, P.L.C.
2901 North Central Avenue, Suite 800
Phoenix, Arizona 85012

(602) 263-1746

minuteentries@jshfirm.com

Attorneys for Defendants George H. Johnson
and Jana S. Johnson; George H. Johnson
Revocable Trust, and George H. Johnson and
Jana Johnson, Co-Trustees; Johnson
International Inc.; The Ranch at South Fork,
L.L.C.; General Hunt Properties, Inc.; Atlas
Southwest, Inc.

Michael K. Jeanes, Clerk of Court
***Electronically Filed***
Michelle Paigen
LN Filing ID 5875135
May 23 2005 2:39PM MST

ARIZONA SUPERIOR COURT
MARICOPA COUNTY

STATE OF ARIZONA, ex rel.,, STEPHEN
A. OWENS, Director, Arizona Department
of Environmental Quality; MARK
WINKLEMAN, Commissioner, Arizona
State Land Department; ARIZONA
GAME AND FISH COMMISSION;
DONALD BUTLER, Director, Arizona
Department of Agriculture; ARIZONA
BOARD OF REGENTS, on behalf of the
Arizona State Museum,

Plaintiffs,
V.

GEORGE H. JOHNSON and JANA S.
JOHNSON, husband and wife; THE
GEORGE H. JOHNSON REVOCABLE
TRUST, and GEORGE H. JOHNSON and
JANA JOHNSON, co-trustees; JOHNSON
INTERNATIONAL INC.; THE RANCH
AT SOUTH FORK, L.L.C.; GENERAL

SOUTHWEST, INC.; KARL ANDREW
WOEHLECKE and LISA WOEHLECKE,
husband and wife; JOHN DOE and JANE
DOES, husbands and wives, 1 through 10;
ABC CORPORATIONS, 1 through 10,

Defendants.

NO. CV 2005-002692

GEORGE H, JOHNSON AND JANA
JOHNSON'S MOTION TO DISMISS
AND MEMORANDUM OF LAW IN
SUPPORT

(Assigned to the Honorable Rebecca A.
Albrecht)
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‘MOTION
Pursuant to Rule 12(b)(6), Ariz. R. Civ. P., defendants GeorgeH Johnson and

Jana Johnson (collectively the “Johnsons”) move to dismiss plamtlffs omplaint against

them because the complaint fails to state a claun agamst them md1v1d
are either owners, directors, ofﬁcers, trustees, Or Managers of the various entity defendants
(which are comprised of three corporations, one trust and one limited 11ab111ty company).
Although plaintiffs’ complaint allegeé that the Johnsons are felated to the various entities,
it does provide any allegation sufﬁcieht to disregard the separate legal entities and subject
the Johnsons to personal liability. Iﬁdeed there are no substantive _:;:ggatlons against
the Johnsons individually. Because plaintiffs have not alleged anything that would subject

the Johnsons to individual hab111ty,§ the Court should dismiss all claims against the

Johnsons for failure to state a claim. This motion is supported by the following

Memorandum of Law.

I'

including common law trespass, breach of a state grazing lease, statutory trespass,
violations of Arizona’s native plant law on state and private lands, various water quality
and storm water discharge violations on private property and state trust lands, unlawful
killing of bighorn sheep, and the negllgent destruction of wildlife. In essence, plaintiffs
contend that the various legal entltles named as defendants 1) condqg d unauthorized

grading and clearing of various lands and (2) allowed goats to es B from property

owned by the entity defendants (whlch allegedly later infected blghorn sheep with an
illness).

In the complaint, plaiﬁtiffs name two sets of individuals, a trust, a limited
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liability company and three corporatiéns as defendants, including: (1) the Johnsons; (2)
Karl Andrew Woehlecke and Lisa Woehlecke; (3) The George H. J ol@ij§on Revocable
Trust, and Géorge H. Johnson and J a;na Johnson, co-trustees; (4) mg’;@ch At South
Fork, L.L.C:; (5) Johnson International, Inc.; (6) General Hunt Properties, Inc.; and (7)
 Atlas Southwest, Ihc.~ Ina complaini ihat spans hwénty-ninc bagés and one hundred and
twenty-thrée paragraphs, however, plaintiffs rarély mention the individual defendants
atall. Indeed, George and Jana Johnson are only mentioned in eight Q%;ragraphs of the
complaint and none of the allegations‘ is substantive. See Complaint ai,ﬂ 6-11,13 and
15. The sole allegations relating to the Johnsons are that: o
e The Johnsons are husband and wife, acted on behalf of their marital
33%?23&“32;3?&5&"& e many, of the acts e omsssions
complained of herein.” See Complaint at § 6 (emphasis added);
e George and Jana Johnson are the co-trustees and beneficiaries of

defendant Johnson Trust and, as such, are liable for its actions. See
Complaint at § 7;

e George Johnson is President, Jana Johnson is Vice President and
J ok“l]ngons are directors of defendant General Hunt, Inc. See Complaint
at9y s,

e George Johnson managed the South Fork Property at issue in one of
the claims. See Complaint at 9§ 9;

e George Johnson is President/Treasurer and Jana Johnson is Vice
President/Secretary of defendant Johnson International, Inc. See
Complaint at § 10; : : ® ‘

e George Johnson is President/Treasurer aiidJana S. Johns {is Vice

Pr%'s&dlent/ Secretary of defendant Atlas Southwest, Inc. See Gomplaint

atg11; f

e The Johnsons or the other defendants were either owners of, or involved
in, the properties at issue.: See Complaint at § 13; and

e The Johnsons are rea] estate developers that “directly or indirectly own
or control” the various entity de endants. See Complaint at § 15.

There are no allegations againét the Johnsons claiming that the@ndividually did
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any of the acts alleged in the complaint. Because there are no allegattetis that, if true,

would give rise to individual and personal liability, the Court shouid dismiss all claims

against them.
. Legal Analysis

There are no allegatlons that the J ohnsons d1d anythmg to subj ect‘them to personal
liability. Rather, plaintiffs have named the Johnsons as individual defendants simply
because they have ownership interests in or serve as officers, directors, trustees, or
managers of the various legal entities that are defendants, Arizona has made it clear
in statutes and case law, however, that 1n all forms of legal entities, courts do not disregard
the legal form simply because an individual is a member, manager, officer, director or

trustee. Plaintiffs attempt to name the Johnsons is improper.

i. The Johnsons grg not proper pau ies mmply because they are
rs or mana 'a limited liability company thatis a

defendant.

The Arizona Limited Liability Company Act specifically defines who is liable
for the actions of a limited liability company. See A.R.S. §§29-601, et seg. A member,
manager, employee, officer, or agent of a limited liability company isgot liable for the

;'Fv"

obligations or tort liabilities of the limited 11ab111ty company solely b‘ T

ason of being
a member, manager, employee, ofﬁcer or agent of the limited 11ab111ty“company See

ARS. §29-651." Likewise, a member of a limited liability company is not a proper

Y ARS. § 29-651 states:

Except as provided in this chapter, a member, manager, employee, officer or agent
of a limited liability company is not liable, solely by reason of being a membeq
manager, employee, officer or agent, for the debts, obligations and liabilities of the
limited liability company whether arising in contractortort, undera judgment, dec
or order of a court or otherwise.
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party in a lawsuit against the limited liability company simply by reason of being a
member. See A.R.S. § 29-656.2

Inthis case, because The Ranch at Southfork, L.L.C. is a limited liability company,
the limited liability company is required by law to hav_e.amanaging megmber. Although
plaintiffs have alleged that George Johnson isthe managmgmemberaf mited liability
company, he does not actively manage the propérty at issﬁe andplamtlffs have not alleged
anything other than his capacity as managing member of the limited liability company
to subject the Johnsons to personal liébility. Pursuant to the Arizona Limited Liability
Company Act, therefore, the Johnsons are not personally liable for the alleged actions
of The Ranch at Southfork, LL.C. .

ii. because the

ndant.
.

re trustees of a tr at is a def: |

Contrary to plaintiffs’ erroneous legal assertion that the J ohnsoﬁs are “personally

liable as trustees for all the acts and omissions of the Johnson Trust complained of [in
the complaint],” Arizona law makes’ it clear that trustees are not personally liable for
acts of a trust simply for being a trustee. A.R.S, § 14-7307 states that étrustee is not

liable for the actions or torts of a trust unless there are facts to show personal liability:

A trustee is personally liable for obligations;arisinﬁg ﬁ:om?*b* mershi

control of property of the trust estate or for torts committed in the

of administration of the trust estate only if he is personally at fault.
AR.S. § 14-7307(B) (emphasis added).

In this case, the only allegations relating to the Johnsons are that they are the co-

trustees of the George H. Johnson Revocable Trust, another defendant in the litigation.

2 ARS. § 29-656 states:

A member of a limited liability company, solely by reason of being a member, is not
a proper party to proceedings by or againsta limited liability company unless the object
is to enforce a member’s right against or liability to the limited liability company or
except as provided in this chapter.
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Plaintiffs have not alleged anything else other than their erroneous legal conclusion that
the Johnsons are personally liable because they are trustees. Pursuant to A.R.S. § 14-
7307(B), therefore, the J ohnsons are iiot personally liable for the alle ﬁed actions of the
George H. Johnson Revocable Trust BB L sy

iii.  The Johnsons areno proper parties simply be ause they
are officers or directors of a cg rporation that is a
It is well established that a corporate structure is a separate legal entity that has
the legitimate purpose of insulating individuals from personal liability for acts done on
behalf of the corporation. See Malisewski v. Singer, 123 Ariz. 195, 196, 598 P.2d 1014,
1015 (App. 1979) (citing Dietel v. Day, 16 Ariz.App. 206, 492 P.2d 448i(1

always been the law in Arizona that when a corporation is legally created and authorized

to do business on its own, officers, shareholders and directors are not personally liable

for corporate liabilities. See Employer’s Liability Assurance Corporation v. Lunt, 82
Ariz, 320,313 P.2d 393 (1957).

Inthis case, the only allegations relating to the Johnsons are at: (1) the Johnsons

are directors of defendant General Hunt, Inc. and George J ohnson i fdent and Jana
Johnson is Vice President; (2) George ] ohnson is Pre31dent/Treasurer and J ana Johnson
is Vice President/Secretary of defendant Johnson International, Inc.; and (3) George
Johnson is President/Treasurer and Jana S. Johnson is Vice President/Secretary of
defendant Atlas Southwest, Inc. Pléintiffs have not alleged anything else to support

individual liability for the alleged acts of the corporatlons Under the} well-established

General Hunt, Inc.; Johnson International, Inc.; or Atlas Southwest, Inc.
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B. Plaintiffs have not : od any basis to di rdt ‘ lentitiesand
impose individual liability. ‘ ¥

The rule in Arizona is that courts will not lightly disregard tléééeparate status

of legal entities and the party seeking to impose mdmdual liability carries aheavy burden.
thpgm&ﬁ_@lg, 124 Ariz. 100, 102, 602 P.2d 481, 483 (1979); Kg_amg_ie_mgg
Technical Institute, In¢,, 993 F. Supp. 714 (D. Anz. 1997). Inorder to pierce the corporate
ehtity and attach personal liability to a corporation’s officers, shareholders or directors,
at aminimum, plaintiffs must prove that observance ofthe corporate form would promote
injustice (Cammon Consultants Corp. v. Day, 181 Ariz. 231, 889 P2d24(App 1994));
to observe the corporate form would result in an injustice (Gatecliff v Great Republic
Life Insurance Company, 170 Ariz. 34, 821 P.2d 725 (1991)); or that the corporation
is undercapitalized and is only a sham (Keams, 993 F. Supp. at 714).
Inthis case, plaintiffs do not make any of those allegations. Thereisno allegation
that the legal entities are the alter egos of the Johnsons, that the legal entities are
inadequately capitalized or that recognition of the legal entities would ,

or fraud on the system. Nowhere in plaintiffs’ complaint is there any allégétion to support
disregarding the separate legal entities and imposing personal liability on the Johnsons.
Plaintiffs do not provide any factual iaasis for including the individual defendants at all.

Indeed, the only allegation relating to the Johnsons that states anything other than
their status as officer, manager, director or trustee is one sentence in paragraph 6 of the

complaint that states: “Upon information and belief, Defendant G‘";’;Ege H. Johnson

directed, approved or acquiesced in many of the acts and omissions comﬁiéined ofherein.”
See Complaint at § 6 (emphasis added). As an initial matter, on its face, the allegation
shows that there is no factual basis for such an assertion at this time because it is only
made “upon information and belief.” Secondly, the allegation only asserts a generic

and unspecified “many of the acts and omissions” that George Johnson gllegedly directed,
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approved or acquiesced in. It is clear from the qualifications on the all;zgatlon (and the
lack of any substantive allegations against the Johnsons) that there is nothing to support
that unwarranted conclusibn. In 'sﬁch a case, even though Well-pleadcd ‘material
allegatlons of the complamt are deemed true in ruhng on a motjon to dismiss, the Court

should not consider plamtlffs unwarranted allegations contamlng conclusmns of law

or unwarranted deductions of fact. See Aldabbag
and Control 162 Ariz. 415, 417-18, 783 P.2d 1207, 1209-10 (App %989) If, during
the course of the litigation, plaintiffs develop facts to state a claim against the md1v1duals,
they should then seek leave of the court to amend their complaint to assert such a claim.
In the meantime, however, it is improper for plaintiffs to generically assert an
unsubstantiated and conclusory allegation “upon information and belief” in an effort
to circumvent the clear Arizona law stating that the Johnsons are not inélividuaily liable.
p i :
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II1. Conclusion

For the foregoing reasons, George Johnson and Jana Johnson respectfully request

that the Court dismiés all claims againSt them individually for failure to state a claim.

 RESPECTFULLY SUBMITTED this 23 dey of May, 2005,y

* JONES, SKELTON & HOCHELL, PLC.

B

ORIGINAL e-filed and served
this 23" day of May, 2005, to:

The Honorable Rebecca A. Albrecht

101 West Jefferson, ECB 411
Phoenix, Arizona 85003

Terry Goddard, Attorney General
Craig W. Soland, Special Counsel
1275 W. Washington St.

Phoenix AZ 85007

Attorneys for Plaintiff

__/s/ Kim Okamura

y__/s/ Chris Stuart
Jay Natoli

1478361_1

John M. DiCaro

Christopher G. Stuart

Scott W, Hulbert

2901 North Central Avenue, Suite 800
Phoenix, Arizona 85012

Attorneys for Defendants George H.
Johnson and Jana S. Johnson; George
H. Johnson Revocable Trust, and
George H. Johnson and Jana Johnson,
Co-Trustees; Johnson International
Inc.; The Ranch at South Fork, L.L.C.;
General Hunt Properties, Inc.; Atlas
Southwest, Inc.
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6 || Attorneys for Defendants George H. Johnson
and Jana S. Johnson; George H. Johnson
7 || Revocable Trust, and George H. Johnson and
Jana Johnson, Co—Trustees Johnson
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N L.L.C.; General Hunt Properties, Inc.; Atlas
N 9 || Southwest, Inc.
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20 || JOHNSON, husband and wife; THE COMPLAINT (NEGLIGENCE PER
~ GEORGE#.JOHNSON REVOCABLE SE)
21 || TRUST, and GEORGE H. JOHNSON and
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23 || HUNT PROPERTIES, INC.; ATLAS
SOUTHWEST, INC.; KARL ANDREW (Assigned to the Honorable Rebecca A.
24 || WOEHLECKE and LISA WOEHLECKE, | Albrecht)
husband and wife; JOHN DOE and JANE
25 || DOES, husbands and wives, 1 through 10;
ABC CORPORATIONS, 1 through 10,
26
Defendants.
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~ for several reasons. F n'st, Plaintiffs are attem:

MOTION

Pursuant to Rule 12(b)(6), Arizona Rules of Civil Procedure, George H. Johnson
and Jana S. Johnson; The George H. Johnson Revocable Trust, George H. Johnson and
Jana Johnson, co-trustees; Johnson International, Inc.; The Ranch AtSouthFork, L.L.C.;
General Hunt Properties, Inc.; and Atlas Southwest, Inc. (collectively “Defendants™)
hereby move to dismiss Plaintiffs’ eighth cause of action (titled “Wrongful Destruction
of Wildlife—Negligence per se”) for failure to state a claim. See First Amended
Complaint at 9§ 105-114 (pp. 24-25).

For their eighth cause of action, Plaintiffs allege that D’efendants are negligent
per se for allegedly causing the death of bighorn sheep aﬁer allegedly violating A.R.S.
§§ 37-501 and 37-502 and 43 C.F.R. § 4140.1(a)(1). Plaintiffs fail to state a claim for
negligence per se under the state statutes because the alleged harm resulting from
Defendants’ alleged actions is not the type of harm meant to be addressed by the statutes.

In short, the purpose of the state statutes is to guard against the removal of natural products

(such as timber, forage (grass), oil and gas, minerals, etc.) from public lands, not the
“wrongful destruction of wildlife” as alleged in the First Amended Complaint. Because
the purpose of the state statutes is not to protect wﬂdhfe (namely bighorn sheep), Plaintiffs
cannot use an alleged violation of those statutes to support a negligence per se claim
for alleged deaths of bighorn sheep. ‘

Plaintiffs faﬂ to state aclaim for neghgence per se under 43 C.F.R.§4140.1(a)(1)

'~toia‘pply federal law to establish a
standard of care in a state negligence action. Second, the authority relied upon by
Plaintiffs is not a statute passed by Congress, but rather a regulation adopted by an agency.
Finally, the regulation Plaintiffs rely upon only establishes the possibility of civil penalties

for violating terms and conditions in a Bureau of Land Management grazing lease. The
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regulation does not establish a g'eneral standard of care that would form the basis for
a claim of negligence per se relating to the alleged communication of disease from
domestic goats to bighorn sheep.

Plaintiffs cannot state a claim for negligence per se under either the state statutes
or the Bureau of Land Management’s regulation. Accordingly, the Court should dismiss
Plaintiffs eighth cause of action.! This motion is supported by the following memorandum
of points and authorities and by the factual allegations appéaring in Plaintiffs’ First
Amended Complaint and the exhibits attached thereto.

MEMORANDUM OF POINTS AND AUTHORITIES
L Factual Bacl_tg:ound S

For their eighth cause of action (‘fWi'ongﬁJl Destruction of
Wildlife—Negligence per se”), Plaintiffs allege that inNovemb& 2003, Defendants failed

| to control or restrain a goat herd existing on Defendants’ pmpe_xty, and that many of the
goats escaped from Defendants’ property and made their way tOthé,Silver Bell Mountains e

where a herd of bighorn sheep are located. Séé First Amended Complaint at § 45.

- Plaintiffs allege that after the goats escaped, they' trespassed over state trust lands and P es
 federal lands to reach the Silver Bell Mountains. /d. at § 106. o
Plaintiffs allege that the goats and the blghom sheep “commingled,” and I8 g
‘ that the goats communicated infectious keratocomunctlvms (commonly knownas“pmk b
eye”) and/or contaglous ecthyma (a severe skmrash) 101 numerous sheep. Id. at g 45.
22
23
24
25
26

Bim causes relating to vxsuﬁl

impairment, including “malnumtlon, falling ﬁ'om steep terram, orthe inability to evade

predators.” Id. at 9 49.

! This motion does not address Plaintiffs’ common law neghgence clalm (Plamtlffs’ ninth cause of action), but
rather merely seeks dismissal of the negligence per se clalm
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Plaintiffs contend :chat because the goats allegedly escaped and crossed
over state and federal lands, Defendants violated two’ statutes — A.R.S. § 37-5017 and
43 C.F.R. §4140.1(a)(1). Plaintiffs contend that because Defendants allegedly violated
those two statutes, Defendants are liable for negligence per se for the death of the bighorn

sheep.

1I. Legal Analysis

A.  Plaintiffs cannot use A.R.S. § 37-501 to establish a standard of care i

for ngghge_nce per se m their clalm relating to “Wrongiul Destruction
of Wildlife.”

: : Plaintiffs rely on one state statute, A.R.S. § 37-501, asthe basis for theirnegligence

per se action relating to the alleged “Wrongful Destruction of Wildiife.” Plaintiffs’ attempt |

tobasea negligence per se claim on that statute fails, however, beeause the express intent

of the statute is to provide a remedy for the wrongful removal of natural products (such

as timber, forage for livestock, oil and gas, valuable minerals, etc.) from state land—not - .
the alleged wrongful destruction of wildlife. k) oy
Arizona courts have adopted the Restatement (Second) of Torts (1965) on the "

issue of negligence per se. See Tellezv. Saban, 188 Al'!,Z 165 169 933P.2d 1233, 1237 ! : f

2 ARS. § 37-501 states: : :
A person is guilty ofaclass2mlsdemeanorwho
i 1. Knowmglyoomm:tsahespassuponslatelands enher by cuttingdown
 or destroying timber or wood standing or growing thereon, by carrying away timber or wood
- therefrom, or by grazing livestock fhereon, unless he hasa lease or sublease approved by the
~department for the area being grazed.
o 2. Knowmglyexhadsormvesoﬂ,gas,ooal,mmeml eaxﬂa,mck,femhzer

1mprovements on state lands, or un ,
4. With criminal negligence exposes gn)wmg trees, shrubs ‘orundergrowth
standing on state lands to danger or destruction by fire.

3 43 CFR. § 4140.1(a)(1) states: ' '
The following acts are prohibited on public lands and other lands admnustered by the Bureau
of Land Management:
(a) Grazing permittees or lessees performing the followmg prohlblted acts may be subject
to civil penalties under § 4170.1:
(1) Violating special terms and conditions mcorporated in permnts or leases[ ]

4




11|l (App. 1996). Under the doctrine ef negligence per se, a standard of care mandated by
2 || statute preempts the traditional common law negligence inquiry as to whether a defendant’s
3 || actions werereasonable. See id. (citing Restatement (Second) of Torts (“Restatement”)
4] §286(1965)). Accordingly, if the law imposes a standard of care, failing to meet that
5 || standard makes it unnecessary to determine the reasonableness of adefendant’s actions,
6 || and a defendant violating that standard of care is negligent per se.* See id.
7 Few statutes establish a “standard of care” that iriggers negligence per se. See
G 8 || id Toestablisha “standard of care” triggering the docu‘ine of negligence per se, the statute
333 9 || mustbe intended to protect the specific class of persons involved from the specific harm
:g TR 410 || at issue in the negligence per se claim: | .
8 g% %E 11 A court may adopt a statute as the relevant standard of care
Tgsss if it first determines that the statute’s purpose is in part to
°§ %’§§ E s 12 protect a class of persons that includes the plaintiff and the
SoE“"E2 cific harm that occurred and agamstthe partlcular actlon
E‘Eg %’g 13 | 2:1; caused the harm. |
a‘z ) 44 || Id (citing Restatement § 286). If the statute at issue was nOt intended to protect the
é 45 || plaintiff or to protect against the type of harm élleged by plamtlff the statute does not
16 || establish a standard of care for negligence per Se purposes ; and the plaintiff mustrely |
17| on tradltlonal negligence theories to state a claim. See zd (upholdmg dismissal of =
48 || negligence per se claim because statute was not intended to protectplam_ﬁﬁ' and therefore
19 || did not create a standard of care); see also Restatement § 288
20 || Because Plaintiffs’ negligence per se cla1m in thls case is based on the alleged ,‘
24 || wrongful de truction of bighorn she = , a disease allegedly uni |
22 || trespassing goats to state a claim for neghgence per seunderA R.S § 37—501 Plaintiffs |
23 || must be able to illustrate that the statute was intended to preclude that specific harm.
24 A simplereview of A.R.S. § 37-501, however, illustrates that it does not address wildlife
251 3 Before liability attaches, however, Plaintiffs must still prove the remammg elements of a negligence claim,
26 || including proximate cause and damages. See id '
5
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at all, let alone the alleged communication of a disease to wildlife by domestic livestock.

Indeed, A.R.S. § 37-501 specifically lists the type of harm it is designed to protect:

e “cutting down or destroying timber or wood standing or growing
[on state land]. . . .” See A.R.S. § 37-501(1)

e "carrying away timber or wood [from state land], by mowin%, cuttin,
or removing hay or grass [from state land], or by grazing livestoc
....” See AR.S. § 37-501(1); - '

e knowingly extracting or removing “oil, gas, coal, mineral, earth, rock,
fertilizer or fossils” from state land. See A.R.S. § 37-501(2);

e knowingly removing or damaging any “building, fence or
improvements” on state land. See A.R.S. § 37-501(3);

« unlawfully occupying, plowing or cultivating state land. See AR.S,
§ 37-501(3); o

e exposing “growing trees, shrubs or undergrowth standing on state lands
1{:}0 3:1_?%%?(23 destruction by fire” with criminal negligence. See A.R.S.

Despite specifically listing timber, wood, hay, grass, oil, gas, coal, minerals, earth, rock,

| fertilizer, fossils, buildings, fences, improvements, trees, shrubs and undergrowth, there

is no mention of injuries to wild animals. See ARS § 37-501. Itis well established
in Arizona that a statute’s expression of specific items indi‘catesylegislative intent to

exclude unéxpressed items. See Estate ofHemdndez v. Arizona Board of Regents, 177

© Ariz. 244, 249, 866 P.2d 1330, 1335 (1994). Accordlngly, it is clear that the statute

was not intended to protect against alleged harm to wildlife, especially from diseases

communicated by domestic animals.

atute was not intended to Ot ct wildlife from diseases thaf could

be communicated from trespassing domestic aﬁimalé, even if Défe‘ndants violated the
statute, Plaintiffs cannot state a negligence per se claim using A.R.S. § 37-501. The
Restatement’s illustration shows the defect in Plaintiffs’ claim:

A statute, which requires that vessels trans orting animals
across the ocean shall pen them separately, is construed
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25
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i have been paid had the trespasser properly leased the sta v land Addmonally, subpart

to be intended only to prevent sickness resultlng from
conta%mn by close contact. A ships sheep by B’s ship.
His sheep are not separately penned, but are herded
together with other animals on the upper deck. Asaresult,
some of A’s sheep catch a disease from other animals, and
others are washed overboard by a storm.  The statute
establishes a standard of conduct as to the infected sheep,
but not as to those washed overboard.

Restatement § 286, Illustration 4. In this case, A.R.S. § 37-501 does not even mention
wildlife, and there is no indication that it was intended té protect wildlife from diseases
communicated by trespassing domestic animals. As with ihe‘_Réstatement’s illustration,
because A.R.S. § 37-501 was not intended to protect agamst the harm alleged by Plaintiffs,
they cannot base a negligence per se claim on A.R.S'f § 37-501

Plaintiffs also cite A.R.S. § 37-502 as an alleged"bas“is for their negligence per
se claim. First Amended Complaint at 4 107 and 110. That statute, however, merely
provides civil remedies for violations of A.R.S. § 37—501 It does not establish any

independent standard of conduct. Moreover, when read m conjunctionwith A.R.S. §37-

501, A.R.S. § 37-502 supports dismissal. Subpart Aivof fhe st_atute provides that a person

- who “commits any trespass upon state lands as deﬁ‘ned by ﬁS'ectiOn 37-501 is also liable
:«iri a civil action . . . for three times the amount of the damage caused by the trespass,
‘ f1f the trespass was willful, but for smgle damages only 1f casual or mvoluntary ” Subpart
“Cof AR.S. §37-502 provides that ?:he “damage provxdbd for m thls section is the rate
3 per acre as determined for the year for the appra;sed canymg capacity of the lands”

_‘hasis supplied). In other wgr

: a’;

34 g ;grazmg fee that Should

D allows the State Land Department to“seize and take any product or property unlawfully
severed from the land” and to “dispose of the product or property so seized in the manner
prescribed by law for disposing of products of state lands.” This statutory remedy

contemplates the removal of timber, minerals or other products, and is inconsistent with




the use of the statute to establish a general standard of care with regard to a domestic
livestock operation.
B.  Plaintiffs cannot use 43 C.F.R. § 4140.1(a)(1) to establish a standard

of care for negligence per se in their clalm relating to “Wrongful
Destruction of Wildlife.”

Plaintiffs’ attempt to base a negligence per se claim on 43 C.F.R. § 4140.1(a)(1)
is even more attenuated than their reliance on the staté statufe. First, Plaintiffs are
attempting to apply a federal regulation to establish a standard of care for a state tort

claim. Second, the regulation relied upon by Plaintiffs IS ﬁét a statute enacted by - 1

© OO0 N O O A WO =

Congress, but rather a regulation adopted by a federal age;icy. AIthough some courts T
have used administrative regulations to establish a standard of care for negligence per

—l
o

O
N
§ 2 o8
;6) § ggg é 11 || se in certain circumstances, administrative regulations are qbt_ﬂlé preferred source of
°§ %g%gg 12 anegligence per se standard of care and courts are more hesitant torely onthem forsuch ; " =
% Eg %g 13 || apurpose. See Restatement § 286, cmt. d (“The courts have tendedto adopt administrative "
ri‘{ o 14 || standards less frequently than leglslatlve enactments ). ‘ | ‘
é 151 Perhaps most importantly, 43 C.FR. §4140. l(a)(l)dcesnbtprescﬁbe anystandard o
= 16 || of conduct was not intended to address the type of harm alleged in this case and was -
17 || not mtended to protect state agencies (the Plaintiffs in thlS case) ‘As discussed above, | i
18 because Plaintiffs’ negligence perse claim is based onﬂle alleged wrongful destruction - o
19| of bl.ghorn sheep by a disease allegedly commumcated by trespassmg goats, to state a N
2O ‘ clalmk for negllgence per se under 43CFR. § 4140. l(a)(l), tiffs must be able to ‘
21 X b.c statute was intend ,__ﬁ,;sérﬁreclude that specific h and was intended to
: 22| protectstate agencies. See Tellezat 169,933 P.2dat 1237; Restatement §§ 286 and 288.
| 231l 43 CFR. § 4140.1(a)(1) does not mandate any particﬁlar standatd of conduct, let alone
} 24 || a specific standard of conduct to protect against the harm ‘élléged in this case. The
25 || regulation simply states that a grazing lessee may be subjeét to civil penalties if she
1 26 |




violates a special term or condition included in a Bureau of Land Management grazing

1
2 || lease. See 43 C.F.R. § 4140.1(a)(1). In addition, because the regulation relates to the
3 || Bureauof Land Management grazing leases, the statute was intended to protect federal
4 (| lands administered by the Bureau of Land Management — not state agencies and state
5 || lands. For that reason alone, Plaintiffs fail to state a claim for negligence per se. See
6 || Tellezat169,933P.2d at 1237 (upholding dismissal of negligence per se claim because
7 || statute was not intended to protect plaintiff). | B
G 8 In an effort to circumvent the requirement that a statute must specifically seek o
:: 9 || to prevent the alleged harm to state a claim for negligence per se,;Plaintiffs allege that i
§ s g 10 || the Defendants’ Bureau of Land Management leases contain a sentence which states:
§ E%% gé 11 || “To protect desert bighorn sheep: no domestie sheep or goat grazmg will be authorized i
‘§§§§§§ 12 || on public lands within 9 miles surrounding desert bighom sheep habitat.” See First e f.,f ;
Qe §§ 13 || Amended Complaintat{109; Exhibits B and CtoFirst Amended Complaint. Plaintiffs’ |
‘% R 14 attempt to rely on that sentence for a hegligence per se claim faﬁs, however, because L
% 15 || the languélge is merely a contractual obligation —not a standar‘d'e'f conduct established il o
h 16 || by the legislature. _ | .
17 Significantly, although that language is contamed in the Bureau of Land
18 Management leases, which were attached to the Complamt, this sentence is not found ;
19 || in43 CFR.§4140.1(z)1), or in any other Bureau of Land Management regulation, 7|
20 Moreover there is no such condition or other prohlbltlon apphcable to domestic goats |
‘21 in the S' e Land Department’s. : leases See Exh1b1t ,J , Flrst Amended . |
22 "Complalnt Thus the grazing leases 1ssued by the State itself conﬂld with the federal - | v
23 || lease, and undermine the use of the latter to establish a general. «standard of care under
24 || state law. .
25
26
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Further, Plaintiffs are not’a party to the Bureau of Land Management leases and
certainly do not have any rights under the leases. Allowing a plaintiff to assert a
negligence per se action based on a contractual obligation (rather than a statutory standard
of care) is already once removed from the requirements of negligence per se. Allowing
a plaintiff that was not even a party to that contract to assert the negligence per se action
would be twice removed.

In sum, Plaintiffs cannot showthat43 C.F.R. § 4140.1(a)(1) establishes a standard
of conduct, was intended to protect state agehcies and was intended fo protect against
the harm alleged in this case. Reliance on language contained in the Bureau of Land
Management leases is futile because those leaées only establish a contractual obligation
(rather than a statutory standard of care), Plaﬁntiﬁ's were not parties to those leases and
Plaintiffs’ own grazing lease does not contain any such language. Therefore, as amatter
of law, Plaintiffs cannot assert anegligence per se claimunder 43 C.F.R. § 4140.1(a)(1).
7 : .
//
//
//
//
//
/7
/7
/1
//
//
/7
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HI. Conclusion

For the foregoing reasons, Defendants respectfully request that the Court dismiss

Plaintiffs’ eighth cause of action (titled “Wrongful Destruction of Wildlife—Negligence

per se”) for failure to state a claim.

RESPECTFULLY SUBMITTED this 23 day of May, 2005.

ORIGINAL e-filed and served
this 23" day of May, 2005, to:

|l The Honorable Rebecca A. Albrecht
101 West Jefferson, ECB 411
1| Phoenix, Arizona 85003

Terry Goddard, Attorney General
aig W. Soland, SpeéaimCounsel

~1275'W. Washington St

Phoenix AZ 85007
Attorneys for Plaintiff

__/s/ Kim Okamura

1478366_1

JONES, SKELTON & HOCHULL P.L.C.

By /s/ Chns Stuart

11
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PursuanttoRule 12’(b)(6) of the Arizona Rules of Civil Procedure, George
H. Johnson and Jana S. Johnson; The George H. Johnson Revocable Trust, George H.
Johnson and Jana Johnson, co-trustees; Johnson International, Inc.; The Ranch At South
Fork, L.L.C; General Hunt Propertxes, Inc.; and Atlas Southwest, Inc, (collectively
“Defendants”) hereby meveﬂus Ceurt to dxsmzssthc e nth ; in Plaintiffs’

Complalnt See First Amended Complamt at ‘W 99-104 (p, 23)."

For their seventh cause of action, Plaintiffs allege that domestic goats
escaped from their range and “comniingled” with bighorn sheep located in the Silver
Bell Mountains, northwest of Tucson. Id. at 1§45 and 100. Plaintiffs further allege that
Defendants’ livestock transmitted a bacterial infection to the members ofthe herd causing
the death of at least 21 sheep. Id. at 19 46 and 100. Plaintiffs argue. ihat the death of
the sheep constitutes an unlawful kllhng of wildlifeunder A.R.S. § 1 7-301 et seq., which
governs the taking and handling of wildlife. Id. at{ 102. As a matter of law, however,
these laws are intended to cover only activity that is purposively directed at “taking”
wildlife (e.g., hunting, trapping and cé.pturing animals). The death of animals indirectly
caused by ordinary land use activities, such as farming and ranching, does not violate
state wildlife laws. P | [ |

'MEMORANDUM OF POINTS AND AUTHOHFF

Motions to dismiss should be granted when a plaintiff is not entitled to
relief under any state of facts susccptible of proof in the stated claim. Sun World Corp.
v, Pennysaver, Inc., 130 Ariz. 585, 586, 637P.2d 1088, 1089 (App. 1981). In considering

a motion to dismiss, all material allegations in a complaint are take%@s true and read

n their Complaint, Plaintiffs have named as defendants a number of individuals and entities without attempting
to identify which defendant is responsible for what action. For the purposes of this motion, which is based on
whether Arizona wildlife laws apply to the alleged activities, it is not necessary to identify any individual defendants.

2
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inalight most favorabletoa plain’tiff. ;Logan v. Forever Living Products International,
Inc., 203 Ariz. 191, 192, 52 P.3d 760, 761 (2002). However, allegations that are mere
conclusmns of law are not cons1dered Aldabbagh v, Arzzona Dept ofitquor chenses,
162 Ariz, 415 417 783 P, 2d 1207 1209 (App 1989) |

Foritheir' sévénth éauée" ofactlon, brought by the State of Arizona on behalf
of the Arizona Game and Fish Commission (the “Comrmsswn”), Plaintiffs allege that
on or around February 2003, General Hunt Propertles, Inc (“General Hunt”), purchased
a large ranch in Pinal County Arizona known as the La Osa Ranch. ziépompl. at 9§ 16.

Plaintiffs allege that Defendants authorized the grazing of domestic ga

Range. Id. at§39. Plaintiffs allege that in November 2003, Defendant; failed to control
or restrain the goat herd, and that many of the goats escaped from the La Osa Range and
made their way to the Silver Bell Mountains where a herd of bighorn sheep are located.
Id. at745. Plaintiffs allege that the domestic goats and the bighorn sheep “éommingled,”

and that the goats communicated mfectmus keratoconjunctxvms (comy

ygnonly known as
“pink eye”) and/or contagious ecthyma (2 severe skin rash) tor numey
9945 and 46. As a result, Plaintiffs allege, at least 21 sheep d1ed from causes relatmg
to visual 1mpa1rment, including “malnutntlon, falling from steep terrain, or the inability
to evade predators.” Id. at | 49. "

Accepting the foregoihg factual allegations as true for the purpose of this
motion, Plaintiffs’ seventh cause of action fails as a matter of law bgcause Arizona’s
< used by the

transmission of disease from domesuc livestock that escape from a ranch

wildlife laws simply do not apply to the death of wﬂdhfe mdxrc
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III. LEGAL ANALYSIS
A. Intr ion.

Plaintiffs contend that the killing .‘of any wild animal is “unfﬁﬁful, when not
expressly permitted by law.” Compléint at 999. Aecordinig 10 Plaintiffs, therefore, any
act1v1ty, regardless of the actzvzty s nature or the zntent of the actor, that results in the
k1111ng of wildlife is-a violation of Anzona law, Under Plamtlffs theory, for example
the following activities would be illegal

A Phoenix homeowner allows her cat to go outside, and
the cat kills a mourning dove in her backyard. [T

A family is camping in a national forest near Prescott, and
embers are blown from their camF ire, causing a fire that
destroys a grove of trees occupled by squirrels before it is
contained.

A north Scottsdale resident, living near the McDowell

Mountains, runs over a bull snake that had coiled up under

the back tire of his vehicle overnight.

An irrigation district i in central Arizona drains its canal to

remove silt and debris, causing anumber of catfish and carp

to become stranded and die.
There is simply no basis for Plaintiffs’ extraordinarily broad interpretation of the
applicable statutes, under which each of the foregoing incidents would be illegal. As
explained below, Arizona wildlife law prohibits activities that “take” wildlife, and the
definition of the term “take,” as well as the statutory scheme codified in Tltle 17 generally,

limits the application of Arizona wﬂdhfe law to hunting, ﬁshmg or Cf pturmg wildlife,

i.e., actions purposively directed at wild animals.
B. i ¢ ”»

Pursuant to A.R.S. § 17-102; wildlife is the property of the state and “may be
taken at such times, in such places, in such manner and with such devices as provided

by law or rule of the commission” (emphasis supplied). The term “wildlife” is defined
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very broadly as “all wild mammals, wild birds and the nests or eggs iii‘éreof, reptiles,
amphibians, mollusks, crustaceans, and fish, including their eggs or spawn.” AR.S.
§17-101 (A)(22). ’Thus, for exémp’le,_:var‘ioyus ‘sp’ec‘ie‘s }of common birds, snakes, and
fish are “wildlife,” in addition to game animals such as deer, javelina and bighom sheep.
As deﬁngdfby statute, the'f“téki’ng’i’w of wﬂdhfe involv,es purposeful activities
directed at individual animals: | i & i
s, camtomag. g, or heting o wAldhe of e
D et sauit 1 thecoptuting or il of whdlite

ARS. §17-101 (A)(18).

Notably, the term “take” was defined by the legislature in the initial version of
Arizona’s wildlife laws, and that definition is remarkably similar to the ‘gurrent definition

of the term. Specifically, “take” was defined as the “pursuit, hunting, gapture, or killing

of birds, animals, or fish, or collection of birds’ nests or eggs, or spay or eggs of fish
and shall include pursuing, shooting, hunting, killing, capturing, taking, snaring, netting

and all lesser acts, such as disturbing or annoying, or placing or using any net or other

device.” Laws 1929, Ch. 84, § 37 (emphasis supplied). In 1929, Arizona was arural

state whose economy was based on farming, ranching and other agrigulture activities.
It is unlikely that the legislature, in enacting the first comprehensggg set of statutes
regulating activities that “take” wildlife, intended to criminalize all a@ivmes that result

in the death of birds, animals and fish, as Plaintiffs’ claim suggests.”

Plaintiffs’ interpretation is contrary tothe plain language of the statutory definition

of the term “take,” quoted above. This definition contains aseries of verbs, the common

2 The State of Arizona is reported to have had a population of 435,573 persons in 193¢ of which 66% resided

in rural areas, Arizona Statistical Abstract 2003 25 (6™ ed. 2003)

5
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 similar types of purposwe conduct “ [G]eneral words whlch follow |
of partlcular persons of thxngs should be mterpreted as apphcabl ‘onl Qns orthings |

meaning of which connote actions specifically directed at killing or capturing wild animals
or ﬁSh, i.e., “pursuing,” “shooting,” “huming,” ﬁshing,” “trapping,” “capturing,” “snaring”

and “netting” wildlife. In this conteXt the meaning of the word “killing” is limited to

the enumerations

of the same general nature or class ” Davis V. szden, 124 Ariz, 546, 49, 606 P.2d 36,
39(1979), citing Yauch V. State, 109 Ariz. 576 (1973), and Czty of Phoenix v. Yates, 69
Ariz. 68,208 P.2d 1147 (1949).

Here, itis apparent that the 1egislature’ suse of the word “killing” in defining “take”
was not intended to expand the definition to criminalize ordinary acuvmes that may result

inthe death of a wild animal, but instead to reinforce the remaining spe i ﬂcally identified

activities. A contrary interpretation would render much of the #take” definition
superfluous. A statute should be intefpreted “whenever possible, sono clause, sentence
or word is rendered superfluous, void, contradictory, or insignificant,” Samselv. Allstate
Insurance Co., 199 Ariz, 480, 483, 19 P.3d 621, 624 (App. 2001), quoting Continental
Bank v. Arizona Dep’t of Revenue, 167 Ariz. 470, 471, 808 P.2d 1222, 1223 (1991).

Plaintiffs’ interpretation is also contrary to the general statutory scheme in Title
17, which contains an entire chaptergslevoted toregulating activities that “take” wildlife.
See AR.S. § 17-301 through 17-373. For example, A.R.S. § 17-301 provides a
comprehensive list of restrictions and regulations, including the times when, and methods
by which, wildlife may be taken. Other statutes regulate huntmg and sl}gotmg (e.g.,AR.S.
§§ 17-304 and 17-305), mterference with the nghts of hunters (A R, $. §17 316), and
the possession, storage and sale of wildlife carcasses (A R, S. §§ 17 307 and 17-319).

Another statute regulates when and how bear and mountain lion may be captured and

6
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killed. A.R.S. § 17-302. Various statutes regulate the use of trappers and guides, and
provide for the issuance of various types of licenses to take wildlife. See generally A.R.S.
Title 17,Ch. 3, Arts. 2 and 3. All of these regulated activities involve déliberate actions
intended to kil or capture (i.e., “take”) wildlife. ; |

ARS. §17- 309 provides acomprehenswe hst of acts that violate Anzona S wﬂdhfe

laws. The list contains prohibitions agaxnst taklng wildlife (1) ouit of § season, (2)inareas
closed to taking, (3) in excess of bag limits, (4) with unlawful devices, and (5) without
alicense. Id. Likewise, the taking of wildlife by discharging a firearm, or any other
device, from any motorized vehicle, including aircraft, train, powerbogt, sailboat except
as otherwise authorized is prohibited. A.R.S. § 17-301(B). Again, thesg

e

ivities involve

conduct purposefully directed at wild animals, and are consistent with the definition of
“take.” Thereis no indicationthe legié,lature intended to grant the Commission authority
to regulate ordinary land uses that indirectly kill wildlife.

In addition to using words describing activities specifically directed at killing or
capturing animals in defining “take,”{and enacting statutes comprising;a comprehensive
program to regulate those activities, the remaining prov1sxons of Title j( ’ zare inconsistent
with Plaintiffs’ claim, For example, Title 17 of the Arizona Revised Statutes does contain
certain provisions specifically addressing activities that may have indirect orunintended
consequences with respect to the health and welfare of wildlife. For example, AR.S.
§ 17-319 regulates the death of anixhals resulting from vehicular collisions. AR.S. §
17-452 prohibits the use of motor vehicles in certain areas that COUL? hamper wildlife

reproductive success. A.R.S. § 17-237 authorizes the Commission to g suit torestrain

or enjoin entities from dlschargmg or dumpmg into a stream or body of water any
“deleterious substance which is injurious to wildlife.” Notably, the violation of these

statutes does not constitute an unlawful “taking” of wildlife.
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These provisions —in fact, ;ubstantial portions of Title 17— would be unnecessary
if all activities that kill or injure wildlife violate A.R.S. § 17-1 02, as Plaintiffs contend
in this case.’ Plaintiffs’ view ofthe law»fc‘:dnﬂicts:Wifhythe:Wéll?eéﬁblishé%é of statutory
construction that requires statutes dealing with the same,sub_ject \nr'xa'tter‘ to be interpreted
ina mmer thathanmniz&seachofmm ~ i SR L

- If reasonably practical, a statute should be explained in
conjunction with other statutes to the end that they may be
harmonious and consistent. If the statutes relate to the same
subject or have the same general d%urpose — that is, stafutes
which are pari materia—they should be read in connectionwith,

or should be construed together with other related statutgs, as

though they constituted one law. As they must be construed
as one system governed by one spirit and policy, the legislative
intent therefor must be ascertained not alone from the literal
meaning of the wording of the statutes but also from the view
of the whole system of related statutes., This rule of
construction applied even where the statutes were enacted at
different times, and contain no reference one to the other. . .. -

State v. Sweet, 143 Ariz. 266,269, 693 P.2d 921, 924 (1985), quoting State exrel Larson
v. Farley, 106 Ariz. 119, 122, 471 P.2d 731, 734 (1970). It is appareg from the laws
applicable to both wildlife and domestic livestock that the legislature|gis

‘not intend to

subject farmers and ranchers to liability based on activities indirectly causing the death

of wild animals.

3 The legislature has enacted a comprehensive regulatory scheme dealing with the ownership and handling of
domestic livestock, codified in Title 3 of the Arizona Revised Statutes. A R.S. §§ 3-1201 through 3-1481. The
term “livestock” means “cattle, equine, sheep, goats and swine, except feral pigs.” A.R.S, § 3-1201(5). Therefore,
Plaintiffs’ domestic goat herd, maintained on the La Osa Range, constituted livestock under Arizona law. The
director of the Department of Agriculture “exercisefs] general supervision over the sheep and goat industries of
the state.” A.R.S. §3-1204(A). None of these statutes or their implementing regulations suggest that the escape
of domestic livestock from their range, which results in the spread of an infectious disease to wildlife species,
is a violation of Arizona law, or otherwise subject to regulation by the Commission mWitle 17.
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IV. CON N
Plaintiffs’ seventh cause of action is based on an erroneous interpretation of Arizona

law, and should be rejected by the Ceart Arizona s statutes governing the “taking” of

“wildlife do not regulate acnvmes that may 1nd1rectly result inthe death of wild ammals

Given the comprehenswe nature of Anzona s wildhfe laws (m addmon to the laws
governing livestock ownership and handlmg), itis apparent that those lgws regulate and,

in some cases, proscribe activities that are purposxvely dlrected atl “ ng or capturing

wildlife (e.g., hunting, fishing or trappmg animals), and do not extend to dlSCaSCS alleged
to have been incidentally communicated by livestock grazed on a range or similar sorts
of indirect impacts caused by lawful land use activities. Accordingly, evenifthe factual
allegations in Plaintiffs’ Complaint were true, the transmission Qf disease by domestic
goats resulting in the death of bighorn sheep isnot actionable under Title 47, and Plaintiffs’
seventh cause of action should be dismissed. - fﬁ :
RESPECTFULLY SUBMITTED this 23" day of May, 2005
JONES, SKELTON & HOCHULIL P.L.C.

By__/s/ Chris Stuart_
Jay Natoli
John M. DiCaro i
Christopher G. Stuart |
Scott W. Hulbert i _
2901 North Central Aveaue, Suite 800
Phoenix, Arizona 8501% 1
_Attorneys for Defendants Geor (%
Johnson and Jana S. Johnson; eorge H.
Johnson Revocable Trust, and George
H. Johnson and Jana Johnson, Co-
Trustees; Johnson International Inc.;
The Ranch at South Fork, L.L.C.;

~ General Hunt Properties, Inc.; Atlas
‘Southwest, Inc. ,
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ORIGINAL e-filed and served
this 23" day of May, 2005, to:

The Honorable Rebecca A. Albrecht
101 West Jefferson, ECB 411 '
Phoenix, Arizona 85003

Terry Goddard, Attorney General i

Craig W. Soland, Special Counsel =
1275 W. Washington St. )
Phoenix AZ 85007
Attorneys for Plaintiff

__/s/ Kim Okamura
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ISnterﬂx;nationaIl Inc.; The Ranch at South Fork, L.L.C.; General Hunt Properties, Inc.; Atlas
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MJR;ZONA SUPERIOR COURT
MARICOPA COUNTY

STATE OF ARIZONA, ex rel., STEPHEN
A. OWENS, Director, Arizona Department NO. CV 2005-002692

of Environmental Quality; MARK ‘
WINKLEMAN, Commissioner, Arizona '

State Land Degartment; ARIZONA GEORGE H. JOHNSON’S AND
GAME AND FISH COMMISSION; JANA S. JOHNSON’S REPLY IN

DONALD BUTLER, Director, Arizona | SUPPORT OF THEJR MOTION
Department of Agriculture; ARIZONA | TO DISMISS |
BOARD OF REGENTS, on behalf of the | SRR

Arizona State Museum, o ' o o
: (Non-Classified Civi omplex)
Plaintiffs, ,
V. , (Assigned to the Honorable
| Rebecca A. Albrecht)
GEORGE H. JOHNSON and JANA §.

JOHNSON, husband and wife; THE
GEORGE I1. JOHNSON REVOCABLE |
TRUST, and GEORGE H. JOHNSON and
JANA JOHNSON, co-trustees; JOHNSON
INTERNATIONAL INC.; THE RANCH |
AT SOUTH FORK, L.L.C.; GENE.
HUNT PROPERTIES, INC.; ATLAS
SOUTHWEST, INC.; KARL ANDREW |
WOEHLECKE and LISA WOEHLECKE,
husband and wife; JOHN DOE and JANE
DOES, husbands and wives, 1 thro 10;
ABC CORPORATIONS, 1 through 10,

Defendants.
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The State conceded in its Résponse that it is not pursumg

1. Individual cla1ms for personal 11ab111ty agamst Mrs Johnson ;

2. Personal hab;h against Mr. Johnson with respect to Counts 7
i 8 and9 o, ] 1rst Amended Complam iy o

: S > dtate ha -apoys eme ts.,m mskosponse, there would be
no way of knowmg, based ona dmhgen:t and careful readmgofthefFlrst ;ended Complaint,
that the State was not pursumg personai hablhty clalms agamst Mrs. Jo g0
of the State’s causes of action did not seek personal liability agamst ViddTohnson. And that
is precisely the point of Mr. and Mirs. J ohnson s Motion to Dismiss: The State hasnot pleaded
factual allegations respecting Mr. and Mrs. Johnson that put them on notice of the claims

orthatseveral

against them.
The gravamen of Mr. and Mrs Johnson’s Motion to Dismiss is that, under Arizona
law, a plaintiff’s complaint may not rely on conclusions of law in placqs,of materlal factual

allegations. Normay a plaintiffrely on  unwarranted deductions from fe "”to support a claim
against a defendant. In analyzing the sufficiency of a complaint, this\Court must exclude
all such legal conclusmns and unwamanted faqual deductlons. When that analysis is
conducted, there is nothmg left to support any theory that Mr. Johnson should be held
personally ligble — save allegatlons that recite his status as an officer of various business
entities which are also defendants in this case. As a matter of law, such allegations
insufficiently allege personalliabilityon acorpo:atqoﬁioer”s part,for'hi ’
alleged negligence. o e 8
In its Response, the State relterates the Fxrst Amended VC
allegations andrecites several theories of llablhty it assertsmay apply Each of those theories

rher corporatlon s

Smplaint’s defective

! Plaintiff’s Response to George H Johnson ] and Jana Johnson ] Mou%n To Dlsmlss and
Memorandum of Law In Support (“Rﬁsponso"), atp. 8 [fn 7]

2 Id. atp. 5 [fnd].
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treats a director or officer’s personal liability as an individual tort that is not derivative of
the corporation’s alleged conduct. The State’s First Amended Complaint, treats Mr. Johnson’s
liability as derivative of the alleged conduct of five distinct business entities and must be

dismissed. Also, several of the theories advancedb by State in its Response are
v Ari; i : 5 to h , “‘Johnsonhableasy'_»

1 one which, -

S dﬁ [1" gxx_vk arranted Deduction
ed When Analyzing Whethe

{7}

=

When considering a motion to dismiss, well pleaded material allegations are taken
as admitted, but conclusions of law or unwarranted deductions of fact:are excluded. Folk
v. City of Phoenix, 277 Ariz, App. 146,551 P.2d 595 (1976),Aldabbaghv drizona Department
of Liquor Licenses and Control, 162 Ariz. 415 783 P.2d 1207 (App : ), Verde Water
& Power Co. v. Salt River Valley Water :Users ' Association, 22 Ariz. 305,197 P. 1927 (1921);
2A J. Moore, Federal Practice, 12.08 (Zd ed. 1975). In Folk, the plaintiffs alleged that the
City’s plan to develop a roadway through the Phoenix Mountains Wlldemess Preserve
represented a takmg of property thhout due process of law Accordmg to the court, “the
plaintiffs allcge ﬂlaxtha Clty s acts were unconsutuuonal mﬂawﬁd
ultra vires, dxscnmmatoxy, and in bad faith.” Folk 27 Anz App at I
The Folk court held that statements. concerning the legahty or re

#asonable, arbitrary,
51P.2d at 598.
S onaﬁléness of the
defendants’ conduct were legal conclus1ons, and not factt.lal;allegatlons. The; Folk court
proceeded to analyze the complaint. Without considering any of the pla"intiff"s conclusory
legal allegations. Stripped of all legal conclusions the Folk court held that: “Once we set
aside the conclusions of law and the unwarranted deductlcms of fact i m [Counts I and II1]

of plaintiffs’ complamt we ﬁnd nothmg remains upon wh1ch the co
Id at150 151 551P2dat598 599 : e

] »coulgi grant relief.”
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B. Mats eoations” Against M hnson _in _the State’s First
Am_en_d ,,----H' Are IReallv Legal Conchusions 1h at AXe nsupported
E Al Yo :

The State s First Amended Complamt states at Paragraph 6 ﬂlaté‘upon information
and behef Georgc HT*J ; di L :

70, that the Johnson Trust “dxrected and/or knowmgly permitted the trespasses allegedin -
paragraphs 32, 34-37 and 57-65.” These statements are not facts atall. Rather, the statements
are taken dlrectly from the holding in Bischofhausen, Vasbmder & Luckiev. D.W. Jacquays
Mining and Equipment Contractors Co., 145 Ariz. 204, 700 P.2d *" (App. 1985). In
Bischofhausen, Division Two of the Courtof Appeals held that  directors are not
personally liable for torts comm1tted by the corporatlon unles Wpart ipate or have

knowledge amounting to acquiescence or be guilty of negligence in the management or
supervision of the corporate affairs ceusing or contributing to the injury.” 1d. at 210, 211,
700 P.2d at 908,909 citing Jabczenski‘ v. Southern Pacific Memorial Hospitals, Inc., 119
Ariz. 15,579 P, 2d 53 (App. 1978); see also Keams v. Tempe Techmcal Institute, Inc., 993
F. Supp. 7 14 726 (D. Anzona 1997) but see State ex rel, Corbin v. Ugited Energy Corp.
of Amerzca, 151 Ariz. 45, 50, 715 752, 757f"( Pp. (dis ablished that a
director or officer of a corporation, is. ing vidually : le for acts or false

representations of his own or in whi artis hus
may be in furtherance of the corporate busmess ”), 18B Am Jur 2d Corpomnons § 1882
at 730 (1985); L.B. Industries V. Smtth 817F.2d 69,71 (9th Cir. 1987) (officer or director
must “specifically direct, actively paruclpate in, or knowingly acqulesce inthe fraud or other

5 Although L B Industries did not  motion to dismiss, the co court’s holdmg is
instructive because it required plaintiffy 18] ate officials personally
liable for corporate activities to plead “spec . Her fs have not pleaded
withany spec1ﬁc1ty with respect to the claims agamsth J ohnson, andas a result those
claims must fa11 , :
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| that would put Mr. Johnson on notice of acts or |

© 0 N OO A ODD -

Paragraphs 6, 7, and 70 of the First Amended Complaint advance legaI conclusions
that Mr. Johnson is personally liable in tort in the same manner as the Fglk plaintiffs. Like
the Folk plaintiffs, the State alleged no facts (whether on information an i ief or otherwise)

‘would subjecthxmtethz traordin fm:all&gcd corporate
'ne.gli'gence,ﬁfzSee‘;‘!lbfg#;sy; Edel&on}' wmolagy: 7,31 P.3d 821

(APPv 2001 )(cause offabtibnfér-brc;adﬁf ﬁducxary duxy bétween “co~venturers” dismissed
where “[t]he complaint mentions the term only oncein passinginthe prefatory,séction. The
term does not appear again in the 31 page cdmplaint,,, They neVer all |
out of the status of co-venturersf’). g R N 2

The requirement that plaintiffs ,éllege material allegations of fact againSt adefendant
is not met in this case by the State’s friere recitation of the Johnson’s status as corporate
officers. See First Amended Complaint,; 197,8,10,11 (identifying Mr. and/or Johnson’s status
as corporate officer, director, etc. in five distinct business entities). An allegation that Mr.

e any duty arising

Johnson was affiliated with any business entity defendant is not sufficient to state a claim
upon which relief can be granted. In Arizona, a director or officer of
personally liable for the corporation's wrongful conduct “merely by virggglof the office they

hold.” Bischofshausen, 145 Ariz. at 21 0, 700 P2d at 908’And the fallure on a corporate

orporation is not

* Federal cases cited by the State for the;;g:opositiqn that it is entitled to plead on information
and belief are not instructive, The issue before the Court is notsimply thatthe State set forth
an allegation on information and belief; rather, the issue is whether the subjgct statements are
legal conclusions that suffer the additional infirmity of having been made q@ information and
belief. Langadinos v. American Airlines, 199 F.3d 68 (1% Cir..2000), Pers Wholesale,
Inc. v. Burger King Corcylyoratldn,_GS 1F,2d 1369 (10® Cir, 1980), and Carrol rrison Hotel
Corporation, 149 F, 2d 404 (7% Cir. 1945), shed no light on the issue befSre the Court.

5 See also Leonard v. McMorris, 63 P.3d 323 (Colo. 2003) (“corporate officer acting
in his or her representative capacity and within his or her actual authority is not personally
liable for such r?resentative acts unless acting on behalf of an undisclosed principal);
Alexie Inc. v Old South Bottle Shop Corp., 179 Ga. App. 190, 345 S.E.2d 875 (1986)
no liability where officer status was merely titular); Rodriguez v Nishiki, 65 Haw. 430,
53 P.2d 1145 (1982) (no liability where officer’s role limited to fulfilling corporate
formalities and allowing name to be used in corporate documents). .

tions allegedly undertaken by him that
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officer’s part to perform official functions or maintain corporate forma}ities is not enough
to trigger personal liability. See Keams, 993 F. Supp. at 723. There are 1o facts that would
notify Mr. Johnson of the extraordmary actlons that would rcnder him personally liable to
anyStateagency o , e Sy

Adchtxonally, allegatmns comemmgthc acts of Defendants o erthan‘the Johnsons’ '
do nothmg to state a clalm agamst c:tlzqer Mr i A L ;;Jahns% gnd the cla:ms agamst them
must therefore be dismissed. A corporate official’s habllity is personal?not derivative, and

is premlsed on personal mvolvement inthe corporatlon s activities. See, @  Criglerv. Salac,
438 S0.2d 1375 (Ala. 1983); Frances Tv Vzllage Green Owners Assoc;dtzon, 42 Cal.3d
490,229 Cal. Rptr. 456, 723 P.2d 573 (1986); see generally RESTATEMENT SECOND, AGENCY
§ 343. Thus, allegations concerning the business entities’ alleged conduct in this case are
not sufficient to state a claim against Mr. Johnson, and those claims must be dismissed.

C. de The '-:' 1sionsand Non-Material
An aint. The State Has Not

 Plaintiff cites Rosenbergv Rosenberg, 123Ar1z 589 601 P. 5’89(1979), for the

rule that Arizona is a notice pleadingstate: Wh&mhahurdlexcpmsemedby nouce pleading

is admittedly low, itisnot non-exmtent Rosenbergxs ﬂlustxanva ofthe amount of mfonnauon
necessary to state a claim for relief agamst a defendant. Rosenberg mvolved the interpretation
and enforcement of a divorce decrec After carefully rev1ew1ng the allegauons in the
p1a1nt1ffs complaint the Rosenberg court held ' '

[Pllaintiffs’ complamt suﬁ'lciently placed d@fendant on notic&nf
sought. The conveyance claim was founded n the 1962 difgtsce

The terms of the decree clearly provide that William was to pay child sup ort
and medical expenses. The decree was clearly alluded to in the complaint
and a complete copy of the decree was attached to and mcorporated in the
petition by reference. o :

Id. at 593, 601 P.2d at 593.
Unlike the Rosenbergplamuﬁ‘ tha State mdmﬂungm 1ts Fll‘St Amended Complaint
to put Mr. Johnson on notxcc: of the acts the State alleges ¢ , petSonal liability.

C‘:
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In fact, the State never refers to the alleged actions or inactions that it avers Mr Johnson

took part in on behalf of the business entlty defendants.
The other cases rehed upon by thc State also fail to support its argument that the First
Amended Complamt 1s suﬁiclent/un  Arizona law. Corbin v. Pickrell, 136 Ariz. 589,

otlons to dismiss -

interpretation

ofan amendment to Anzona ] Consumar Fraud'Actand whether
case. Unlikethe instant case, whetherthe plamtlffs had sufﬁclently provxded notice of their
claims under Rule 8A was not at issue m Corbin. In fact allegations in the Corbin’s complaint
were specific enough to allow the court to limit the remedy pursued by plaintiffs to a portion
of the time they claimed to have been hazmed based on the fact that the statute in question
alp’s F:irst Amended
Complaint that provides the Court or parties with anything 8pcc1ﬁc abo o the ¢

did not cover the entire damages period There is nothing in the St

e claimsalleged
against the Johnsons.® Onthese grounds, the First Amended Complaintfd Istostate aclaim

upon which relief may be granted agamt M. or Mrs. Johnson, personally.

6 See also Luchanski v. Congrove, 193 Anz },76 180 971 P. 2d 636 640 (App. 1998) (no
argument concerning the s ciency of | p leading under Rule 8A; ‘whetherj jury could find that
defendant was grossly negligent was for the %rugy where “app:llees could not conclusively show
that under the facts as pled or mferenpes :éppe ‘could not prove that
appellee’ sconduct constituted ?oss ligence. ”),SunWorld rationv. Pennysaver, Inc.,
130 Ariz. 585, 637 P. 2d 1088 (1981) (court found. that und;; motion to dismiss standard
complaint was sufficiently pled, st ropf,ia

ated facts susceptible of pi d stated a claim); Hunter
Contracting Co, v. Superior Court, 190 Ariz. 318;’947 P.2d 892 (App 198 (distinguishable
because the court reviewed Flalntxff’ s failure to file an expert affidaviton Jitle 11 grounds and
permitted an otherwise wel leaded complaint to stand.) In the instant cagsthe Johnsons are
not alleging that the Attorney General violatedRule 11. We are alleging thig; inlike the Hunter
Contracting complamt, the State’s complamt msufﬁclently puts Mr an Mrs J ohnson ohnotice
of the claims alleged. : ;

7
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aim For Relief Agginst Mr. and Mrs.

have bound themselves individually. Albersv. Edelson Technology ParmersL.P; ,201 Ariz.
at204,31P.3d at 824; Ferrarellv. Robinson,465P.2d 610, 11 Ariz. App. 473 (App. 1970).
Under these facts, the State clearly failed to state a claim for which rejief may be granted

against the Johnsons with regard to the alleged breach of grazing leages.

2, here Is No Case Law Supporting The Imposition ‘M'E'e[_gég_n_alLiabili
Against a Trustee of an Irrecovable Trust For Acts Indertaken By t
' '.![mlaj Persons or En ities Other Than T

o lo 1<

“The State correctly points out that no case has ever constryed the provision of the
Probate Code upon ywhiykch the State relies. Noris ;heyc:akifqnﬁa cage cited by the State
dispositive, In that ase, Haskett v. The Villa at Desert Falls, the oqgit efused to hold a
trustee personally liable “because the concept of “fanlt’ is ato 1d [plaintiff] has
fuiled o cite any legal suthority demonistrating that [irustee] owed a duty of care o [plaintiff).

7 Courts nationwide have held corporate officers are not resfponsible for the breach of contracts
entered into by the company unless the corporate officer ailed to disclose that the company
was the principal in the contract. Leonardv. MecMorris, 63 P.3d 323 (Colo. 2003) citing Winkler
v. V.G.Reed & Sons, Inc., 638 N.E.2d 1228, 1231 (Ind. 1994) (“It is a nifitter of black-letter
law that where the agent acted on behalf of the principal, the remedy of ongse eking to enforce
the contract is against the principal and not the agent”). See alsa CyheBMedia Group, Inc.
v. Island Mortgage Network, Inc., 183 F, Supp. 2d 559,582 (E.D.N.Y.2 otion to dismiss
breach of contract claim against corporate officer granted where complaint did not allege that
contract explicitly bound corporate officer individually). Courts have also held that corporate
officers cannot be held personally liable on contract claim for acts of corporation if contract
does not explicitly bind the individual, Cyber Media Group, Ine. v. Island Mortgage Network,

Inc., 183 F. Supp. 2d 559 (E.D. N.Y. 2002).
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90 Cal. App. 4™ 864, 108 Cal. Rptr. 864, 878 (App. 2001) There is nothing in the instant
case to support eitherthe legal or factual posmonthatMr aners Johnson owed the State
any duty ofcare e R R e i

3 e % 0

| vrmfi’s, Never ]B een -
Stafe in It First

" Lisbility under the “responsible corporate officer doctrine” was never alleged by
the State in the First Amended Complaint. The theory has never been endorsed nor even
mentioned by any Arizona court, and is nevertheless inapplicable to the facts of this case.

The “responsible corporate officer doctrine” emerged asameans fholdmg corporate

officers criminally liable for violations they did not actually commit, B -which occurred

during their tenure with a company, a.nd which could have been prevented by the officer.
United Statesv. Park,421U.S.658(1 ?43), Inre Dougherty, 482N.W.2d 485 (App. Minn.
1992) (“[t]he liability of managerial ofﬁcers didnot depend ontheir knowledge of, or personal
participation in, the act made crimimtl by the statute”) (emphasis added) see also State of
Hawaiiv. Kailua Auto Wreckers, Inc., 62 Haw. 222, 615 P. 2d 730(1980 (mterpretmgPark
et al. as “based upon the recognized prmclple that a corporate agen ough whose act,
default, or omission the corporation committed a orime, was gui ty md1v1dua11y
of that crime”) (emphasis added) The responmble corporate ofﬁcer doctrme was never

intended to be used to establish habrhty for snnple negligence. | o
Even if the responsible corporate officer doctrine applied to th1s case, and it does
not, the State’s First Amended Complamt fails to plead the doctrine. The doctrme requires:

A allows the
gerson toinfluence cor;)orate policies or activi ties; 2) there mygtb
etween the individual’s position and the viglation i in questiong

1) the individual must be in a position of responmblhty which

individual could havei uencedthe corparate actions v
violations; and 3) the individual's acuons orinactions faclhtated fieviolations.

8 Jtisnotat all clear from the Haskett facts whether a trustee can be liable to thxrd partles not
associated with the trust. T R SRy =
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Inre Dougherty, 482 N.W.2d at490. Asdiscussed previously, the State led to sufficiently

plead any of the three Park factors other than to assert a legal conclusion atbout Mr. Johnson’s
alleged culpabxhty and to 1dent1fy hun as an ofﬁclal in the defendant busmess entities.

' “Anzonacourtshavepre ided plaintif 16
in c1rcumstances where dtsmlssal would work a harsh prejudlce onkth i airitiff and where
P e, 77 Ariz. 288,
« ‘ the State in its

the defect can easily be cured by a.mendment See, e g In re Cassia:v ,
270 P.2d 1079 (1954). In Cassidy’s Estate, which was relied upor
Response, the plaintiff sought torevoke awill on grounds of fraud. The claim was dismissed
after the applicable statute of limitations period had run, notwithstanding the fact that there
was also pending a ‘motion to make more definite and certain’ which would have cured the
defects in the pleading. /d. at 296, 270 P.2d at 1084. ? Inthis case, dismissal of the claims
against Mr. Johnson will work no such prejudice on the State. In this efpse there is no easy
cure to the defects owmg to the complete absence of factual allegations c e

of an individual, with regard to five busmess entmes, that allegedly causer the busmess entities
to commit neglxgence as enumerated in seven separate causes of action. Pr1or to filing its
lawsuit the State, through its vanous a,gencles, mvestlgated this ca.se forover one year. Yet,
factual allegations against Mr and Mrs Johnson md1v1dually are non-emstent on the face
of the State’s 29-page First Amended Complamt e
There arealschumamtauangmunds fordzsxmssmgPlamnﬁ"scl s
it to attempt to amend its complaint for a second time even before, digiver;
At 73 years of age, after having had quadruple bypass and heart-valve replacement surgery
nine months ago, George Johnson is fo,r the most part retired from business. Mr. Johnson

commences

? The State also cited Republic Nat ! Bank of New York v. sza County, 200 Ariz, 199, 25
P.3d 201 (App. 2001), for this proposition. Ttshouldbe noted, however, thatm Republchat I,
the appellate court was asked to dP smiss the plaintiff’s complaint on grouggls not raised in the

motion to dismiss, and without knowing whether the complamt’s defects copld have been cured
by amendment Id. at 205,25 P.3d at 7 e Slin ~

fective pleadings

i without allowing
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should not be required needlessly to péﬂicipate in this case unless, andni?mtil, thé State can
sufficiently state a cause of action agaiﬁst him. Based on the two versions of the complaint
filed in this case thus far, if the Stateis capable of domg so, it will not be until after substantial
discovery is taken Mr and Mrs n st iven the ‘ the~ doubt that
currently i 1 e.

Forall the forégc»ing reasons, George and Jana J ohnsonresp est this Court

to grant their Motion to Dismiss and dismiss them from this lawsuit.

RESPECTFULLY SUBMITTED this __6th_ day of July, 2005.
JONES, SKELTON & HOCHULL P.L.C.

Christopher G. Stuart
Scott W. Hulbert
2901 North Cerm'al Avenue, Sulte 800
Phoanngl&nzonaSSOIZ 5
Attorneys for: dants George H. Johnsonand
H. Johnson Revocable
and Jana Johnson,
ational Inc.; The
1 General Hunt
t, Inc.

ORIGINAL e-filed and served
this_6th_day of July, 2005, to:

The Honorable Rebecca A Albrecht
101 West Jefferson, ECB 4
Phoenix, Arizona 850 03

Terry Goddard, Attorney General
Craig W. Soland Special Counsel
1275 W. Washington St.
Phoenix AZ 85007

Attorneys for Plaintiff

/s/Ellen Venable

15000971 P 11
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" Michelle Paigen
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}fe H. Johnson and Jana S. Johnson; George H. J ohnson
Johnson and Jana Johnson, Co-Trustees, Johnson

International Inc The Ranch at South Fork, L.L.C.; General Hunt Properties, Inc.; Atlas

Southwest, Inc.

ARIZONA SUPERIOR COURT
MARICOPA COUNTY

STATE OF ARIZONA, ex rel.,, STEPHEN
A. OWENS, Director, Arizona Department
of Environmental Quality; MARK
WINKLEMAN, Commissioner, Arlzona
State Land De artment ARIZONA
GAME AND FISH COMMISSION
DONALD BUTLER, Director, Arizona
Department of Agriculture; ARIZONA
BOARD OF REGENTS, on behalf of the
Arizona State Museum,

' Pléi;ntiffs,fi T

\A

GEORGE H J OHNSON and JANA S
JOHNSON, husband and wife; THE -
GEORGE H JOHNSON REVOCABLE
TRUST, and GEORGE H, JOHNSON and
JANA JOHNSON co-trustees; JOHNSON
INTERNATIONAL INC.; THE RANCH
AT SOUTH FORK, L.L. C GENERAL
HUNT PROPERTIES, INC.; ATLAS
SOUTHWEST, INC; KARL ANDR.
WOEHLECKE and LISA WOEHLE CKE
husband and wife; J OHN DOE and . ANE
DOES, husbands and wives, 1 throug

ABC CORPORATIONS 1 through 0

Defendants |

~‘Ass edtotheHon“

NO. CV 2005-002692

DEFENDANTS GEORGE H.
JOHNSON AND JANA 8.
JOHNSON; GEORGE H. JOHNSON
REVOCABLE TRUST, AND
gEORGléJé'I JOHNSON AND JANA

 SOUTHWEST, INC. RE
SUPPORT OF OUR MOTION TO
 DISMISS CAUSE EIGHT OF

PLAINTIFFS’ COMPLAINT

‘(Non-Classified Civil-Complex)

: ble Rebecca A.
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INTRODUCTION
Count Eight of Plaintiffs Complaint should be dismissed because the State
cannot use the permit regulations in the Taylor Grazmg Act tohold D&andants liable on a
negligence per se theory for the wron’ desuuctmn: of wxldhfe ,j:l gnptur
of the grazmg rcgulatl ' antrolofgrazin «nghtsand cannot be
applied to hold ranchers liable fo truction of w 'iidhfe | Wlldhfe is not
mentioned or referred tointhe regulatmns A stmmed mterpreténon ofthe grazing regulations
and 1ncorporat10n of language from other staxutes is required to support the State’s theory.
The State points to two regulations it says can be uss

as a basis to hold
¥ations are: 43 CFR

Defendants liable on its negligence per se claim. Those two re
4140.1(a)(1) and 43 CFR 4140.1 (sic). '

The violation of an administrative regulation does not trigger a finding that
the violator is negligent per se. Th¢ State concedes that a regulatory violation will not
automatlcally resultina ﬁndmg the vwlaxor was ncghgent per se. (Resp at6). The content

ND) OFTOR'IS,

In order to estabhsh a standard of care, a state or federal regulatlon must, in
a mandatoxy fashion, sp@ciﬁcauy addxgss the conduct whichi is prohibited Martinv. Schroeder,

i Th be P tsComplamt
Amended Complamt and Response. The t may Although the State
may have incorrectly pled its cause of Defendants will assume for purposes of the Motion and
the State’s Response that the State meant to cite 43 CFR4150.1. Dc&ndamswwld rather address the
issue than force the Statcfta filea secondAmended Complaint. Defendants assert the misnumbered

‘motion even though the State takes a contrary view. (Resp.
jrety of Count Eight which would include the misnumbered
.1 and 43 CFR 4140.1(b)(1) ¢ cannot be used as

regulatxons '(Motion at 2). Inany ¢
a basis for negligence per se for the st
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The State concedes there isno regulatoi'y language mentioning wildlife m the grazing permit
regulations. (Resp at 7), The absence of language concerning w1ldhfe is understandable
given the stated purpose of the Taylor Grazmg Act and its enabhng statues, v

g The grazing regulauoms rehed upon by the State are. promulgated by the
Secretary fthe I 143.USC § 315a This. |
énabling statute: gi Sec ary: the ?, thority w pxomylgate regulatleris, enter into

on pubhc lands to promote the hlghest use of the lands unnl thelr ﬁnal- : , and to stabilize
the livestock industry. See, eg., United States v. Fuller, 442 F.2d 504 (9th C1r 1971), revd
on other grounds, 409 U.S, 488.° The preservation of wildlife is not a stated purpose of the
Act and cannot be used by the State to justify its position that the regulations were enacted
for the purpose of wildlife preservation. |

The Federal Land POlicy and Management Act (“FLPIY&A”) *is another Act
that enabled the Secretary to promulgate rules concermng the dlspo 1 of Federal public
lands. The State also rehes onthe FLPMA in its attempt tohold Def hable for wildlife
destructlon The FLPMA me ildli . € theprotectxon of the State in
the event w11d11fe is de ,‘ ayiorﬁxazmg Act, the State

the adm‘ms‘ra“‘?’n °f3‘”azm8“5ht§ Bpon Fedegaton ¢ land, The rulefigiere not established

2 43 USC § 315 135: (1976)

} In additlonto case law, 43 CFR 41 00.0-1 states that the purpose ofthe Act isto provide
uniform guidance for the admimstration of grazing on public lands exclusxve of Alaska,

‘ 43 USC §§ 1701 1784 ts anexprewm ofF ederal Policy eoncemmgthe management,
disposal and mamtenanee of Federal pubhc land, through a conswtent land use olxcy

43 USC § 1701
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to regulate arancher’s conduct for the protection of wildlife. There are nﬁnierous regulations
authorizing the grazing use of the 1ani the content of the grazing permit, and the sanctions
available for v1olat10n of the perrmttmg requlrements ¢ The sanction process for violation
des-nati : eg ‘fmmth& hﬁanng;before the sanction

FR4150.2. A penaltyprovmlon

of the permit. 43

CFR 4170. 1 1 If the v1olat10n 1s w1lful, a ﬁne,of not more than 850,
43 CFR 4170.2-1.

The regulations at issue in this case are silent with regard to the protection

may be assessed.

of wildlife. The regulations state that a permittee or lessee may be subject to a civil penalty
under 43 CFR 4170.1 if he or she violaites the special terms and conditions incorporated into
a permit or lease. 43 CFR 4140.1(a)(1). The stated purpose of the regulations is to permit
grazing on public lands, to promote the hlghest use of the Federal publc lands and stabilize
the livestock industry. United States v. Fuller, 442F 2d at 507 There ity

to protect wildlife from the transmlssxon of disease through some action of amember of the

pubhc The regulauons merely appnse ranchers of the need to comply with perm1tt1ng

a standard of conduct for the pubhc
| Catchings v, City of Glendale 154 Anz. 420,743 P. 2d400(1 987), is instructive
on this pomt In Catchings, a wrongﬁﬂ deaxh action was brought agamst the Cxty Airport
allegmg fmlure on 1ts part to clear obstrus;tl ns from the navxgable axrspace at the end of a

ify
leftto the discretlon
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runway. The Catchings plaintiff alleged that 14 CFR ¢ 77.21, which established standards
for determining obstructions to air navigaﬁon, appliedto existing man-made objects and natural
growth. It was undlsputed at trial that obstructlons ex1sted in violation of the regulations,

1negli L n,thecourtfound

doctrme even though the regulatlon had been vxolated :
A review of the content of the g,razmg regulatmns demonstrate that they are
general in nature and use dlscretlonaty language. The regulations cannot be used to form
the basis of a claim for negligence per se because they toset fortha v1ab1 astandard of conduct.
Like the regulation in Catchmgs, the grazmg regulatmn&do net speci
conduct meant to protect an 1dent1ﬁable group, mdmduals, or entitid

gprohibit particular

The State ignores the fact that the regulations fail to mandate any partlcular
conduct concerning the transmission of disease to wildlife. Also, the regulations are drafted
usmg discretionary language 43 CFR4140 1(a)(1) uses the term “may” in identifying potential

ermi mgzresultmacwﬂ penalty
gula dvise a permittee
on 10 n it and advise
the penmttee of the potcnual for losg , \grazmg kghts: ; A violation" ustkbei'foimd by an

=1 The. prim ".amﬂzesadesmofﬂw&mwytosuspend withhold,
or canceltthermit, fi ers. Nop-permi holders are subjecttoothersancnons No state
civil penaltxes are men‘ alty provisio

: vect, the. 508 1 pelled to discover the
content of each permit and lease issned 1 pment$o 500 tent of that permit
- or lease prohibited some form o ]

public to meet a standard of care that is no gulation. Y
of individual permits or leases. Each permit wonld change based upon the type of livestock involved
, the location of the livestock, the size of the thetype of wildlife in the area, the number of livestock,
the scope of the available range and any | number of vanables that dxffer with each individual permit
or lease. - ; :
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authorized representative of the Secretéry and established through an administrative hearing
before a sanction may be imposed. What the regulations lack is the mandatory language

directing a permlt holder or other person from ‘erformln a spec ct. The absence

mentloned prevmusly, the purpose of the Act is to promote grazing on federal land and stablhze.
the livestock industry. Although the State may bcneﬁt fromthe rcgulatxons by increased tax
revenue, the primary purpose of the regulatxons isto protect Federal pubéxc lands from over-
grazing, and to stabilize range conditions for the livestock industry. Th Ji W was established
to protect both ranchers and the Federal government from the destru 1

of forage in the
public domain.’

The State suggests that the purpose of the Act is to preserve the land and its
resources (including wildlife) from deStruction or unnecessary injury. Despite the State’s
suggestion, the Taylor Grazmg Act does not contaln a definition of “resources,” and the
Congressional purpose ofthe Act did ng; mc:lude e otecuonyof wﬂdl ife from destruction.
In fact, the State bootstrapsadeﬁm ',0 ’ nothe: / cerning lalad use management
inits attempt to 1zing .

In order, bringthe & . A :
alleging tlus prov1smn prott;cts wﬂdhfe from destrucuon and c.anbe usedto show the Grazing
Act is meant to protect the State. (Resp at 7) The statute provides no such protectlon

b See, Actof Iune 28 ; 1034. Pub. L.No. 4&2, ch 865,48 Sta (preamble).
43 USC § 1702(c) pr0v1des :

-~ (c)theterm “multiple use” maans the managemcnt ofthe pubhc 1 ‘
and their various resource values so that they are utilized in the -
combination that will best meet the present and future needs of the -
American people; making the most judicious use of the land for some
or all of these resources or related services over areas large enough
* toprovide sufficient latitude for periodic adjustments in use to conform
o changi 'dsandconditions > of 501 efland forlessthan ~
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The State fails to show that the regulations it relies upon provide as its purpose the protection
of the State from the harm to be prevented by the regulations. Nor does the State provide
any proof of Congress’s intent to sustam its argument that the Secretﬁ'y promulgated the

The State’s posmon %xlso makes no seuse after rev1ew1ng the statutes and
. The Taylor Grazin Act and FLPMA were not established for the
protectron of w11d11fe Through creatwe lawyenng the State weavcs together several select |

portions of the statutes and regulattons inits attempt to create a statutory duty. A common
s

sense readmg of the statutes and regulations leads to the mescapable £

Wcluswn that they
were meant to protect the “grazing resources” from destruction by an unregulated livestock
industry. The strained interpretation glven by the State to create a duty where none exists
should not be sanctioned by this Court Quite simply, the statues and regulations were
established to protect public lands from destruction. There are other State and Federal laws
designed to provide for the protection of w1ld11fe andtodirectly protect the State. Nevertheless,
the State attempts to create a standard of care and a protected class ﬁg:m regulatlons, that

do not protect the interest posited.
o Althoughnot fully dtscussedmothm' submlssmns tothe Court,amssue remains
concerning the use of43 CFR4150.1 as abasis toestabhsh neghgence per se. Forthereasons

- all of the resources; a combmatxon of: balamed andadwerse I
 uses that takes into account the long-term needs of future generations
for renewable and nonrenewable resources, including, butnot limited
to, recreation, range, timber, minerals, watershed, wildlife and fish,
and natural scenic, scientific and historical values; and harmonious
and coordinated management of the various resources without
permanent impairment of the productivity of the land and the quality
of the environment with consideration being giventothe: relative values
of the resources and not xtecessanly to the'combination of uses that
' wrll give the gxeatest economtc retum or the greatest untt output.




2901 NORTH CENTRAL AVENUE
SUITE 800
PHOENIX, ARIZONA 85012
TELEPHONE (602) 263-1700

JONES, SKELTON & HocHuir, P.L.C.
ATTORNEYS AT LAW

W 00 N O O A~ WO N -

NNNNNNN_L_;_L.;.L_\_\.;.;_;
mmhwnaowmﬂmmhwn-\o

previously stated, these regulations alsb fail to meet the requisite purposes, specificity and
designation of protected interests to be used by the Court to establish a standard of care."!
43 CFR 4150.1 is specific as to who is protected by its terms. The regulation

i hable “to the Umted States” for mey “to Federal property”

b provide protection. |
to theFader over

consumed and a potentxal civil and/or criminal penalty.. Absent from
mention of any state in the Union, w11d11fe or the wrongful destruc

D aymept foxf forag,e |

fegulation is any
of wildlife. The
complete absence of the above leads to the conclusion that the purpose was not to protect
the State from the wrongful destruction of its'wildlife, but rather to control the destruction
of available grazing forage by unreguiated use of Federal public lands. As such, the Court
should not use this regulation to establish a standard of conduct for the public to be held
accountable on the basis of neghgencc per se for the wrongﬁ.tl dcstruc Yo n of wildlife in the
State of Arizona. | |

ted by the State,

Subpan 41 50—Unauthonzed Grazn ‘
Violation of Sec. 4140. 1@,)(1) constitutes u

(8) The auﬂwﬁzad officer shall mm whethcr a violatxon s
*nonwillful, w1llful orrepeated wnllful g

(b Violats}rs shall be: hable in damagcs to the United Staxes for the

- forage consumed by their livestock, for injury toQEed;ral property

- caused by their unauthorized grazing use, and for ex incygred
f ves;ock,andmaybesu et

~ in impoundment and disposal of thei
to civil penaltws or criminal sanctxon;

i
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CONCLUSION

Forthe foregoing reasorié Defendants respectfully request this Court to dismiss
Plaintiffs’ eighth cause of action. | = e :

Byyzsz_limsp;bu&sjmw&ﬁ_;__
ay Natoli '

John M. Dicaro

Christopher G. Stuart

Scott W. Hulbert

Timotrt\xly J. Bojanowski ; _

2901 North Central Avenue, Suite 800

Phoenix, Arizona 8501281
i Attorneys for Defendanfg@eorge H. Johnson

and Jana S. Johnson; George H. Johnson
Revocable Trust, and George H. Johnson and
Jana Johnson, Co-Trustees; Johnson
International Inc.; The Ranch at South Fork,
'L.L.C,; General Hunt Properties, Inc.; Atlas
Southwest, Inc. S

The Honorable Rebecca

101 West Jefferson, ECB 411
Phoenix, Arizona 85003 :
Terry Goddard, Attorney General
Craisg W. Soland, Special Counsel ;
1275 W. Washington St, jj
Phoenix AZ 85007 2
Attorneys for Plaintiff
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Jay Natoli, Bar No. (003123)

John M. Dmaro, Bar No. (017790)
Christopher G. Stuart, Bar No. (012378)
Scott W Hulbert, Bar No. 021830)
JONES, SKELTON & H
2901 North Central Avenue, Suite 800
Phoenix, Arizona 85012

(602) 263-1746 -

minuteentries@) shfirm.com

AttomeysefenDefendants Geo ré
Johnson Revocable Trust, and Geors e‘

CHULL P.L.C.

Michael K. Jeanes, Clerk of Court
**xElectronically Filed***
Michelle Paigen
LN Filing ID 6154483
Jul 62005 3:19PM MST

' "“’on and Jana S. Johnsonz € orge H.
- Johnson and Jana ?(;%rﬁ

Johnson International Inc The Ranch at South Fork, L.L.C.; General Hunt

Properties, Inc.; Atlas Southwest, Inc.

ARIZONA SUPERIOR COURT
MARICOPA COUNTY

STATE OF ARIZONA, ex rel.,, STEPHEN
A. OWENS, Director, Arlzona Department
of Envnomnental Quality; MARK

WINKLEMAN, Commissioner, Arizona
State L.and Department; ARIZONA
GAME AND FISH COMMISSION;
DONALD BUTLER, Director, Arizona
Department of Agriculture; ARIZONA
BOARD OF REGENTS, on behalf of the
Arizona State Museum,

Plaintiffs,

V.

GEORGE H. JOHNSON and JANA S.
JOHNSON, husband and wife; THE -
GEORGE H. JOHNSON REVOCABLE
TRUST, and GEORGE H. JOHNSON and
JANA JOHNSON co-trustees; JOHNSON
INTERNATIONAL INC.; THE RANCH
AT SOUTH FORK, L.L. C GENERAL
HUNT PROPERTIES, INC ATLAS
SOUTHWEST, INC.; ’KARL. ANDREW
WOEHLECKE and LISA WOEHLECKE,
husband and wife; JOHN DOE and JANE
DOES, husbands and wives, 1 through 10;
ABC CORPORATIONS 1 through 10,

Defendants.

N
»

NO. CV 2005-002692

DEFENDANTS GEORGE H.
JOHNSON AND JANA S.
JOHNSON; GEORGE H. JOHNSON -
REVOCABLE TRUST; GEORGE H.
JOHNSON AND JANA S.
JOHNSON, CO-TRUSTEES;
JOHNSON INTERNATIONAL,
INC.; THE RANCH AT SOUTH
FORK, L.L.C.; GENERAL HUNT
PROPERTIES, INC.; AND ATLAS
SOUTHWEST INC.REPLY IN
SUPPORT OF OUR MOTION TO
DISMISS CAUSE SEVEN OF
PLAINTIFFS' COMPLAINT

(Non-Classified Civil-Complex)

(Assigned to the Honorable Rebecca A.
Albrecht)




George H. Johnson and Jana S. Johnson; The George H. Johnson Revocable
Trust, Georgé H. Johnson and Jana S. Johnson, co-trustees; Johnson International, Inc.;
The Ranch At South Fork, L.L.C.; General Hunt Properties, Inc.; and Atlas Southwest,
Inc. (collectively “Defendants”) hereby provide this Reply in Support of their Motion
to Dismiss Cause éeven of Plaintiff’s Corriﬁlaint. -
e | injes ,'d the statutory schg%ef _hshed under Tltle 17
and more spemﬁcally A. RS §I7—301 et. seq., isto regulate the hunting, trapplng, |
capturmg, ﬁshmg and pOachmgf of Arizona’s wildlife.' In an attempt to expand the

© ® N O O A W N =

relatxvely snnple language and intént behind these provisions, The State asks the Court G

8 . 10 || torelyona comp!etely um'elamdFederal statute from1918. Inso doing, the Stare 1gnmw, e
§§ §§§ 1| the established method for mterpre:nng statutes in Arizona, whxch requires the court
%g%;g 12| tolookatthe pohcy behind the statute and to the words, context, subject matter, effects,
| Ef g% 13| andconsequences of thestamtg-‘lfm@ words donot disclose thelegjslative intent, acourt
e ‘2 ) 14 || must examine the statute as ‘a whole and give it a fair and sensible meaning. As
g 15 demonstratedbelow ﬂxedeéﬂmfv&ﬂdlife indirectly caused by ordinary land use activities,
\ 16 || suchas farrmng and ranching, does not violate A.R.S. §17-314.
17 v MEMORANDUM OF POINTS AND AUTHORITIES
18 || I | LEGAL STANDARD |
19 Although monons to dismiss are not favored i in Anzona, they should be’ f,
20 grénted when a plam‘uff can prove no set of facts which will entitle them to relief upon
21 || theirstated claims. Luchanskiv. Congrove, 193 Ariz. 176,179,971 P.2d 636, 639 (Ct.
22 || App, 1998); Sun World Corp. V. Pennysaver, Inc., 130 Ariz. 585, 586, 637 P.2d 1088
23 || (App.1981). Inthis case, the State alleges that the Defendants violated Arizona’s wildlife
24
25 ! For the sake of convenience, these activities will collectively be referred
26 || to as “hunting activities” throughout this Reply.

2
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laws. Thoée laws, however, do not on their face, nor were they ever intended to, deal
with anything other than activities associated with hunting. For this reason, the State
cannot establish a._‘clatim for rolief predicated on the statute or statutory scheme in question.
IL. LEGAL ANALYSIS

A o Introductlon

As an ml i dants
Motlon to Dlsmlss do&sr no,;mentlon ARS.§17-3 14 Although itistrue that Count Seven
" isbasedonan alleged vmtahon of AR.S.§17-314,an mterpretahon of that statute must

be placed in the proper context and be based on the plain meaning, deﬁmtlons and

legwlatlve mtentkapparentz in Title 17 and AR.S. §17-301 et. seq. For thls reason
ocused ' ,jn' Motlon not on the 15 lines that make up A. R.S §17—314 but
on the statutory scl eme as a whole

o A com't s ob;ectxve when construing statutes, is "to fulﬁll the mtent of
the leglslature thatwrote i." Zamora v. Reinstein, 185 Ariz. 272,275,915 P.2d 1227
1230 (Ariz.,1 996); cztmg State v. Williams, 175 Ariz. 98,100,854 P.2d 131, 133 (1993);
- see also CaIVertu FWers Ins. Co. of Arizona, 144 Ariz. 291,294, 697 P.2d 684, 687
(1985) (“The cardmal rule of statutory interpretation is to determine and give effect to
the intent of the Ieglslatm‘e ”) The State’s Count Seven is based on Arizona Wﬂdhfe statute
ARS.§1 7-3 14 In ‘esseuooﬁ, th_eystatute provides that a civil actionmay be brought agamst
any person unlawﬁlllytakmg, wounding or killing, or unlawfully in posoession of,a
bighorn sheep’ot"any part thereof. The State concedes that the plain meaning of words
cannot be gleaned by a simple reading of the statute, when it looked outside the body
of AR.S. §17-314 to gain some understanding of the drafters’ intent. But, instead of
using the appropriate means for determining legislative intent, the State focuses its

attention on the Migratory Bird Treaty Act (MBTA), a wholly unrelated Federal statute




based on the intent of the U.S. Congress. Defendants can find no instance of areported
Arizona case where a court abandoned the accepted method of statutory interpretation

— which relies upon i;he intent of the Arizona legislature — and instead relied solely on

Congress’s intent with réspect to an unrelated statute.

o Plaintiff’s reliance 6n an unrelated Federal laW and

subsequent interpretation of A.R.S. § 17-314 is contrary to
1€ i izoha legislature

| Indeterxmmng legislaﬁveintent,;thccourtmustlboktoﬂlepohgybehind

the statute and to the words, context, subject matter, effects, and consequences of the
statute. Luchanski, 101 Ariz. at 452, 971 P.2d at 638; Calvert, 144 Ariz. at 294,697
P.2d at 687Ifthe words do not disclose the legislative intent, the coumnust examine

W ® N O O bh WN =
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the statuts as a whole and give it a fair and sensible meaning. Luchanski, 101 Ariz. at
452,971 P-2d at 638; 971 P.2d 636, 193 Ariz. 176, Robinson v. Lintz, 420 P.24 923,
927 (1966) Asstatedetate ex rel. Larson v. Farley, 106 Ariz. 1 19, 122, 471 P’.2rd"ri3l‘,
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14 || 734(Ariz. Iy970),the Cdurt‘may look notjustat the single statute, but the statutory sche'me‘
15 || asawhole. l |
16 || “The general rule is that the court may look toprior and contemporaneous
statutes in construing the meaning of a statute which is uncertain and on
17 its face susceptible to more than one interpretation... If the statutes relate
to the same subject or have the same general purpose--that is, statutes which
18 are in pari materia--they should be read in connection with, or should be
construed together with other related statutes, as though they constituted one
19 law. As they must be construed as one system governed by one spirit and policy,
the legislative intent therefore must be ascertained not alone from the literal
20 “meaning of the wording of the statutes but also from the view of the whole
91 system of related statutes. Id. (emphasis added). :
92 " Indetermining the intent behind the drafting of A.R.S. § 17-314, the State
23 relied upon the MBTA and Federal case law that analyzes its provisions. The MBTA
04 was first adopted in 1918, and ratified by convention with Mexico in 1937. See 16
25 U.S.C.A. § 703. In contrast to the MBTA, the modern form of Title 17 was adopted
06 several decades later. The broadened language of the MBTA provides that “it shall be
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unlawful at any time, 'by any means or jn any manner, to pursue, hunt, take, capture,
kill, attempt to take, capture or kill” any migratory bird. See 16 U.S.C. § 703(a) (emphasis
added). Moreover, the corresponding case law suggests that the MBTA covers an

extensive array of actions including the accidental killing of migratory birds with

_ofA.R.S §17-314
' acourt fulﬁllthem

it must examme the comext, sub}ect matter, effect and consequences of the statute o
Luchanskz 101 Anz. at 452 971 P 2da1638 L1kew1se, the courtmustexmmnethestatute ,
as awholc and give 1tsterms asensxble meamng Luchans}a 101 Anz a1 452,971P.2d

at 638. In domg so, itisa court’s prerogahve to examine the whole system of related
statutes in an attempt to ascertam the meaning of the provisions. Stafe ex rel. Larson, |
106 Anz. at 122 But the statutes must be related, because the underlymg goal isnot
to ascertam the mtent of Congress or - some other legislative body, but the Anzona :
leglslature s mtent in draftmgthe prov1snons in question.’ The State’s msplaced rehance :

2 The State’s citation of Corbin and Moon Lake, serves to illustrate
Defendants’ point because in those two cases, when a Federal court attempts to construe
the meaning of the MBTA it relies on Congresszonal intent and not the mtent of a state
legislature.

3 The MBTA was enacted in 1918. A.R.S. 17-301 ef seq. and all related

rovisions, were drafted several decades later. There is no eVIdence that the Arizona
egislature ‘relied on the MBTA in deﬁnmg terms such as“killing.”

s
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onthe MBTA: does not shed lighton A.R.S. §17-314 nor does it allow the Court to fulfill
the intent (')’f the Arizona legislature as required by Zamora.

| The legislative intent behind Title 17 and the specific provisions of A.R.S.
17-301 et seq’k is to regulate a much more narrow range of actions as they relate to an
“unIawful klllmg » The prov131ons contain no mention of the broadened language “at

j by anymeans orman er” as found in the MBI‘ leemse, thestatutes

related to A. R.S §l7—3 14 and contalned wholly in Title 17 emonstrate that the mtent =

behmd the statutory scheme is to regulate actions which are related to huntmg For '

ehicle...” AR.S. 17-301(B 5
- “Fish may be taken onlyb %hn& Lmless otherwxsepmvided =

; ",thecommxsswn.”ARS 1
- “It shall be unlawful to take ledhfe wrth any leghold trap...”
o ARS. §17-301(D).

-+ - “Risunlawful for a ontocan-y transportorhavemhx& ‘

possession devices for taking game within or upon a game o

~ refuge..” ARS. §17-305(A).

E . ““The carcass or parts thereof of wildlife lawfully obtained may
G be placed in storage...” AR.S. §17-307(B).”
* . “Anypersonwho, whﬂetakmg wildlife, is involved in a shooting

accident resulting in injury to another person shalirender every
ef)ssﬁ)le assistance to the injured person” A.R.S. §17-311(B).
~_ ‘Ttisaclass 2 misdemeanor for a n while in a designated
~hunting areato intentionall g interfere with the lawful tak:mg of
; o ledh ebyanother”AR. §l7-3l6(B) :

' F urthermore, the bestexample ofthe legxslatlve mtent and the lack of merit
in State s expanded view of an “unlawful killing” can be found i in ARS. §17-3 19.In
this section, the Ieglslaxure outlines the ramifications of a car hitting and killing big game
animals. The section does not “exempt” what can only otherwise be considered akilling
or ataking. There is no language that states, “a killing or a taking includes everything,
except that which may oceur because of an accident between a car and big game.” Instead,

A.R.S. §17-319 merely addresses whether the person who presumably hit the animal

person shall not take wildlife, except aquatlc wxldlee, or ot
rge a firearm or shoot any other device from a motor
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action that may appear to be outside what is assoclated with normal hunting actm z
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- wildlife. -

by accident, may possess the carcass. Therefore, if “take” or “kill” included every action,
regardless of Thow the death occurred, then this section would have to include some
exemption. Otherwise, a person could be granted a permit to possess the carcass, but

would also be issued a citation or face civil liability for “killing” or “taking” the animal

tantly, when the statutory scheme does attempt tor egul ate an

inet

~ the draﬁers create a specxﬁe provision. For example, A. RS. §17-308 states 1t is unlawful

for a person to camp w:thm one-quarter mile of a water supply because of the threat to

leewme,A.RS §17—317regulatesﬂ1epossessxonofﬁ1elnghlydesm1ctwe

non-nanve fishs species} known asthe white amur.* A.R.S. §17-317(B) provxdes that“the

department | shalI evaluate potentlal sites for the stocking of certified tnpknd whlte amur
in this state. , 'Ihese sites shall be in closed aquatlc systems as detemnned by )’the |
commi’ssion‘ ? The commission must take into consideration the flood potential of ﬂee
aquatlc system, proxxrmty of the system to other systems, water movement in and out
ofthe system and therisk of severe damage due to the possession of thte amur. AR.S.
§17-3 17(B)(I) and (2) ‘

Regulatmn of the white amur does not fall under what a layman would : |
con51der a tradltxonal definition of hunting. Clearly, the Ieglslature recognized this and
drafted a specxﬁc provision to regulate conduct that did not fall within the otherwise

consistent definition of “hunting” or “killing.” By contrast, there are no provisions in

* The white amur is an exotic minnow that was imported form eastern
Asiain 1963. White amur are voracious feeders and are a good control source of nuisance
aquatic vegetation in isolated lakes and ponds. However, in open waters, where white
amur are able to spawn, they can be highly destructive. For that reason, many states,
including Arizona, specifically regulate the introduction of the non-native white amur.

7
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ARS. § 17-301 et seq. that regulate the introduction of domestic goats. The Plaintiff
has alleged that the introduction and resulting escape of domestic goats by the Defendants
causéd the “unlanul killin’g”’ of bighorn sheep under A.R.S. §17-314. However, there
are no provxslons within A.R.S. §17-301 ef seq. that have anything to do with the

regulation of the mtroductlon and interaction of domestic goats and blghom sheep.

lati it was not to create a broad statutory scheme regulatmg all human
causedwildnge " but, mstead,to regulate activities normally assoclatedthhhlmtmg

Plam:aﬂ‘s contentlonthatDefendants’ acl:lons consntute an unlawful kﬂhng

is not supported by apphcable statutory law. There is simply no basis for Plamtlff’s
emaordmarﬁybroadmterptetanonofAR.S §17-314. Arizona’ swﬁdhfe stamtesprohlblt
activities that ‘take Wlldhfe A “takxng’ of wildlife involves pursumg, shooting, hunting,
fishing, trappmg, _lnl__ll_ng, captunng, snaring or netting of wildlife orthe placingor usmg
of any net or other devme or trap m a manner that may result in the captunng or kﬂhng
of wildlife. A. RS. § 17-1 ()1 (AX18) (empha51s added) The Ieglslature suse of the word
“killing” in defining the word “take” was not intended to expand the definition of “killing”

but instead to reinforce and demonstrate what activities constitute a taking. A contrary




1 interpretatioh would render much of the “take” definition superfluous.® Thus, akilling
2 || of wildlife is simply a type of taking under the statutory scheme.
3 As such, ARS.17-301et. seq., creates a comprehensive scheme with the
4 || intent of regulating those activities which are normally associated with hunting or are
{‘ : 5 specxﬁcally enumerated m other provxstons of Title 17. There is no ev1dence tosuggest .|
7
8
9
-4 o8 10
%ggggg 12 || amur, wouldbe enacted. ’Ihexefore,Plamttﬁ’s clalmthatanunlawful ldlhngtmderA.R.S |
. f<2 § %’ 13| § 17-3 14 encompasses the accldenta] death of bighorn sheep, is wholly mconsmtent with s j
¥ 05'1 : : 14 || the statute. - | e
i g 15 ML CONCLtiSION‘
T 16 The State has elaxmed that the indirect death of bighorn sheep asaresult
17 || of the grazing ofgoats,lsregulatedasanmﬂawﬁll killing under A.R.S. §17-314. To
18 substantlatetlnsclmm, the State ignores established statutory mterpretatlon underAnzona
19 || lawand mstead rehes ona totally unrelated Federal act. In domg S0, the State fails to
20 || recognize the mtent of ’the Arizona legislature in only regulatmg huntmg activities and
21 || other specifically enumerated activities. As such, the State’s definition of “unlawful
22 PR
23
24 3 A statute should be interpreted “whenever possible, so no clause, sentence
25 || orwordisrendered superfluous, void, contradictory, or insignificant.” Samselv. Allstate
Insurance Co., 199 Ariz. 480,483, 19 P.3d 621, 624 (App. 2001), quoting Continental
26 || Bankv. Arizona Dep’t ofRevenue, 167 Ariz. 470, 471, 808 P.2d 1222, 1223 (1991).
9

|
|
|
|
|
|
|
i
|
|



killing” is inconsistent withthe statutory scheme as a whole and Count Seven of Plaintiff’s
Complaint should be dismissed.
© RESPECTFULLY SUBMITTED this 6th day of July, 2005.
JONES, SKELTON & HOCHULL P.L.C.

By _/s/ Scott
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soY Jay Natoli
g John Dicaro
e Chris Stuart L
N Scott W. Hulbert 1l
S 10 2901 North CentfalAvenue, Suite 800 |
8.8 §.§ Phoenix, Arizong 85
835 %8 11 Attorneys for Defendants George H.
: :I:‘Eggg Johnson andIanﬁs. Johnson; orge
- Baskzy 12 H. Johnson Revocable Trust, and
E % E“’ 22 George H. Johnson and Jana Johnson,
552 o4 43 Co-Trustees; Johnson International Inc.;
-8 gt The Ranch at South Fork, LLC.; o
o 14 ne; unt Properties, Inc.;
123 General Hunt P In Atlas
g , Southwest, Inc.
Z- 15
Q- ORIGINAL e-ﬁled and served
o 16 || this 6th day of July, 2005 to:
17 || The Honorable Rebecca A. Albrecht ,
101 West Jefferson, ECB 411
18 Phoemx Anzona 85003 '
19 rry Goddard, Attomey General
Craig W. Soland, Special Counsel
20 i 1275 W. Washington St.
Phoenix AZ 85007
21 || Attorneys for Plaintiff
22
23
24 ‘
_/s/ Ellen Venable
26
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 JOHN DOE and JANE DOE, h
CORPORATIONS, I through 10,

Lat J. Celmins (004408) -

‘Michael L. Kitchen (‘%19848 ‘

MARGRAVE CELMINS, P.C. |

8171 East Indian Bend, Suite 101

Scottsdale, Arizona 85250

Telephone: (480) 994-2000. ;

Facsimile: (480) 994-2008 :

Attorneys for George H, Johnson and Jana S, Johnson,
The Geo}r{ge H, Johnson Revocable Trust and

George H, Johnson and Jana Johnson, co-trustees,

T Banth ot South Fork, LLC, General Hunt Properties, Inc.,

and Atlas Southwest, Ine. : |
~ SUPBRIOR COURT OF ARIZONA
COUNTY OF MARICOPA

Michae! K. Jeanes, Clerk of Court
~ sxElecponically Filed™**
Michelle Paigen = -
. Transaction 1D 7096973

| ot 132005 G03PMMST - |

STATE OF ARIZONA, ex rel, STEPHEN | Case No. Cv2005-002692 -

A, OWENS, Director, Arizona
‘Department of Environmental Quality; -
MARK WINKLEMAN, Commissioner, = {
Arizona Stdte Land Depattment;

ARIZONA GAME AND FISH g COUNTERCLAIM

CQMMISSION; DONALD BUTLER,
Director, Arizona Department of
Qg-iculmre; ARIZONA BOARD OF
GENTS,
State Museum, .
- Plaintiffs.
VI

GEORGE H. JOHNSON and JANA 8.
JOHNSON, husband and wife; THE
GEORGE H, JOHNSON revocable ' .
trust, and GEORGE H, JOHNSON and |
JANA JOHNSON, co-trustees; .
JOHNSON INTERNATIONAL, INC.;
THE RANCH AT SOUTHFORK, LLC;
ENERAL HUNT PROPERTIES,

GEN! , '
INC.;ATLAS SOUTHWEST, INC.; KARL
ANDREW womuwcmmg’uéa e |
WOEHLECKE, husband and wife;
E, husband
and wives, 1 through 10; AB :

Defendants.

"on behelf of the Arizona (Assigned to the Hongrable
o " Rebecca A, Albrechy)
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11
12

13
14

15

16
17

18
19

20

21
22
23

25

26

27
28

| (‘ADEQ") is an agency of the State of Aﬂzona and operates in i 2

.mdividuals residing in Marisopa County, Arizona.

GEORGE H. JOHNSON; JOHNSON |
INTERNATIONAL, INC.,

Counterclaimants,
v |
ARIZONA DEII%R’I’MENTQF% .

Countcrdefendants.

Defendants / Counterclaima.nts, George H, Johnson and Johnaon
International, Inc, (“Counterclmmams”) hereby allege as followe. 4

. ' Parties and Venue

1 George H. Johnson isa man‘ied indiwdual who resldes in Maricopa
County, Arizona., ' . ‘

2. J ohnsén Intemational, Inc. is an Arizom corpora.tion doing busi.nesa
in Maricopa County, Amona.. RPN T e

3. Counterdcfendant, Arlwna D N ent o

LR
LR

é:COﬁntyl 1
Arizona. | !
4, Counmdefendants Stephen Owem and Jane Doe Owena are

5, Atall ﬁmes relevant hereto, Stephcn Owens and Jane Doe Owens
were and are husband and wife and acted on behalf of the ma:ifal gommuniw
6. Counmrdefzndam, the Ofﬁce of the Attorney Gencral, ?@n agency of
the Sta.te of Arizona and operatea in Maricopa County, Anzcna.

2
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7. Counterdefcndants Terry Goddard and Jane Doe Goddard are
individuals residing in Maricopa County, Arizona.

8. At all tunes relevant hcreto, Tcrry Goddard and Jane Doe Goddard
unityf

were and are husband a.nd wife and aoted on beha.lf of thc ma.nta.l

10, la Osa Ranch is a large working ra.nch loca.ted north of Sasco Road ; } "
and west of Interstate Highway 10 in Pinal County, Arizona.

11 King Ranch is an adJoining working ranch located sout.t; of Sasco -
Road i in Pinal County. (The La Osa and King Ranches are collectiv ‘
‘as the *Ranches”). ' o :
12, . The Ra.nches have been farmed and ranched for decades
'13. In February, 20083, Genera.l Hunt Propertics, Inc. a,cqu:red La Osa.
14 InMay, 2003, The George H. Johmson Rsvocable 'rruaut(*aohnson
Trust") acquiredKinngh- i b e i
o018, TheRancheswmacquiredtoconﬁnueandmpmdupontheirlong g
history of ranching and a,griculmte e gn S

W16, 'I‘here weré several hundred head of cattle on the Ranches when

.they were a.cquircd ,
17: In late 2002 /early 2003, a plan was conceived to a.ssemble an

‘economically viable livestock operation on the Ranches, and for i ,-purpose a

consultant was retaincd to prepare a range a.nd ranch ma.na.gem - pla.n'

prqposal

referrcd to |
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18, 'The ranch management plan was to assemﬁle land.and water rights
to rehabilitate agricultural fields located on the Ranches. o o

19. A plan to channelize the Santa Cruz River as it passed through the a
King Ranch was prepared to provide xrngated pasture land and:to provide .
dependable u-rigation to the rest of tha K.ing Ranch once it had becn rehabilita.tcd '

and irrigation equip:nmt was e o.ta ast of over mebmimon dollara f |
21, Aftcr the purchase of the Ranches. sigmﬁcant work waa*undertaken :
for zrrigatmn channeling and urigation wells. Irrigaﬁon equipment : ,
purchased and substantial funds were apent to improve and expand the La Osa '
and ang Renches’ agncultural and ranching activities. |

22. New non-pota.ble wells were drilled and exxsting wclls were

‘ rehabilitated for farm and ranch use at & substantial cost.

- 23, Vanous other significant measures to improve the ranching and
agricultural productivity of the Ranches were. underbaken inclu
construction of ranch Iencing and ccrrala, a.gricultural irrigation, tﬁiﬂg of so:l for 1
agﬂcultural purposes, seeding, and entenng into vmous 1ong term agncultural
arrangements. ‘ o

24, Over one million dollars wa.a spent to reamre, improve and expa.nd
the Ranches agrlcultural capacity.

Throughout the time that General Hunt end Johnson Trust owned Sy

the La Osa and King Ranches, the Ranches were used exclusively i

and amcultural purposes.

.26, Livestack population was mmasad and nearly 1.500 head of cattlé
were hnported to increase thc population to appro:dmately 2, 000 head of ca.ttle
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and their purchase and transport to the Ranches complied 1n all reipects thh
1'45'.1:oplic¢itblf: State and Federal law, '

o= grmg purposes and niot to facilitate develop

Il with 20' high poles. The 20’ poles were highly visibl? angd obvious. - |

27. In connection with the agricultural and ranching activities of the
Ranches, it was determined that they could proﬁtably be used to raise and

pasture goats for commercial marketing

28, The ranch manager dctermined that the goats would do well in the
Ranches shrub areas, Inadditionto catth. roximate
imported fiom. Texas and plaegd on tha Ranches. ey

29, Prior to their arrival ‘the goata were ft ty inspec 43

tely S.OQO goats were

30." The goats were in sound and healthy condition, a.nd camed no

: commumcable disea.ses.

81. Upon arrival at the Ranches, the goats were waluated by a L

veterinarian, and were immunized and tasged Also, after arriVal from.'l‘exas, the .
- herd was quarantined and monitored. | '

32. In order to increase the productivity of the Ranches g,razing land

portions were cleared to allow for forage seeding and to improve the qua.ntiw and .|

quality of grasses. 1t was anﬁmpated th.at seedmg would increase the Ranches
available grazing land and, hence, 1ta pmducﬁww |
33.- The decision to clear portions of the Rs i

> mmad@ for ranching- 1

34. Ranmclcarinsaaﬁviﬁuweundertakenbyanin‘ i
contractor, 3F Contracting, Inc. ,

38, Bcfore 3F COnu'acting came on site, the King Ranch was surveyed
The corner boundaries between the King Ranch and public Jland were marked
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J ohnson 'l‘rust General Hunt Properdes and/or Atles Southwu, ;
other indwidual or entity affiliated with the Defcndants instruct SF”Contra,cting to. ’3 o
clear land beyond Ranch Boundaries. : . . .
41. 3F Contracting was expressly mformed that State Land lay beyond . ','

* Additionally, narrow strlps of land between poles wére cleared to |
make the Ra.nch boundaries even more obvious. '

e

37. More than $90,000 was &pent supveying and ma.r]dng the boundanes

of King Ranch prior to clearing pqr:i,om of KingRanch, - .-

Ra!nch e . A5 -
.39, 3F Con’cra.cting was instructed to cleer only la.nd on the King Ranch
3F representauves wers instructed to not clear land outside the marked and

.staked boundary lmea ' ~ g
40, At no time did George H. Johnson. Johnson lntzmattoml, Inc., the ol

i
i“

or any

the marked boundariea N
42, GF Contracﬁ.ng was directed to cwoaly theimmpdmta surface of
theland. e

. 43 Dcspite matructiom m the contraay ‘3F Oontmedpg " P A
cleared some Sta.te Land beyond the marked boundaries '

.44, Upon information and belief 8F Contracﬁng scraped only the N o few N
inches of ground, and at no point dug more then a few inchéa into the ground |
‘While clea.ring. i . e

43, Nexther George Johnson, Johnson Intemational, Inc.,,general Hunt
Properties, Inc., nor any other individual or enﬂw e.ﬁﬁliatcd with Jehnson was .

-6-.
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Aaware that State Land was being clca.red by 3F Contracﬁng until after the

clea.rmg acﬁvities took place,
46. At no time relevant to this lawsuit did George Johnson, Johnson -

International, Inc or ﬂny entity or indiv'ldua.l affiliated with Johnson? direct 3F . | -

COntracﬁng to clcar State 1a.nd, or to clcar any land beyond the et
boundaries, .. ~ )

47, George H Johnaon iaythe awncran&f rincips ;f_otJohmon Utilities, L -

LIC. J ohnson Utilities is an affiliate of Johnson Intema’donal a.nd is regulated by 1
|| the Arizona Corporatmn Cornmission asa public utility company and Johnson '

|

Utilities parucipams in various proceedings before that agency- v
48, Johnaon Utilities frequcn’dy has buoineas ma.tteu bef%aADEQ and
processes various apphcations before that agency- : : '
49, ADEQ has previously taken actions agamst Johnson Utilities tha.t

|| were not supported by the law ot' regula.tions of the ADEQ.

50, ADEQ has previously applied disparate standards to Johnson
Utilitics not applicable to other uﬁhﬁes, and has unla.wmuy impos*l burdens and.:
prooedures on Johnson Utilities nct aaoplm.ble to qt.her utﬂitim : |

51. ADEQ has illegally a.pplicd “hidden” rules to Johnaon B

| has otherwisé required disparate cap,acity tequixements and stande.rds of'

Johnson Utilities.

52.. ADEQ expresscd & gmerally hostile a.ttimde towa.rd Johnson Utxlities, 1.
its pﬁncipals, ownera and managers, ‘and intentionally and knowingly singled out‘ o
Johnson Utilities and its owners and ma.nagm forinaxeamd \mlawfm disparate '
regulation. | B e
53, Johnson Utilities has resmted ADEQ's unlawfu.l and illegal
application of policies and procadurca to Johnson Utilities -

e

',6éSand~ o
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54, Asa result of th1s resmtance, ADEQ and other govemmental
agencies have retaliated against the pnncipals of J ohnson Utilities and its related
‘entities.

| 55. Begm.ning in December, 2003 ADEQ representatxves and the Ofﬁce o
of the Attorney Gcneml began making falae inﬂmmatory and damaging e
statements to the prcss djzected againat the ownm c£ Johnson Utihues, George,' ‘
'H, Johnson and related company, Johnson Intmmﬂonal regarding the
managcment of the Ranches. SRR L . "

56. In'or about December, 2003, the Dircctor of thc En  ,
Quahty, Stephen A, Owens, made the. followmg statements to the press

L “Johnson Im:ernational eqems to be deliberately choosing not to

. comply with State environmental laws.”
o “Johnson Internatwnal is a large sophmucated outﬂt that obwously

. has had- expcﬁence with environmental laws and ha.s vmla.ted them : "
on numerous qccasions in the paat. '
o It [Johnson’s claim that it was involved in agriculmre@n the
 Ranches] doesn't really pass the hugb test."
57. Mr. Owens made mmﬂa.r statementa to th.e press during this t.'une

peﬂod. | - \ : .

S 58, The above-refexmced ata,tementa were intended to, and did,. damage "
Johnson’s reputation within the businc;s commumty R - '

59. The abovo-referenced sta’cementa were false and/or cagt Defendants
ina false light, and Mr., Owena was aware that his- statements were false

60. Johnson Utilities and related parties had previously provided
volummous documentation demonstrating the falsity of the abovc-referenced
sta.tements over & one year pcnod pnor to Mr. Owens’ statements.

8-
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'a.nd re-published by vanoua pubhca.tions, el

61. The above-referenced statements were not motivated by an intent to .

. iproperly apply relevant law but, rather, were motivated by pohtical ‘

consideratxons, in an effort to further Mr, Owens’ career and the ADEQ’s pohtical |
agenda ‘

* The above-seferenced statamentsahaye been:conginngny; published

63, Additionauy, Mr, Owens, through ADEQ, published a Notice of
Violation to the press accusing J ohnson Parties of wrongful activities, without

first notifying the Johnson Parﬂes of the Notice and without ﬁrat allowing the

Y ohnson Parties to respond The Johnson Pasties received the Noﬁce of Vzolatzon |
3 { approximately 3 days after it had been released to the press f 5 '

64, Other actions were taken and other documents were pih lishe
were intended 10 ‘adversely impact George Johnaon s and Johnaan ¥ temational’

: reputations a.nd abilities to do business.

© 65, On or about Fcbruary 14, 2005, the Attormney Genéral of the State of’ _'-‘

'Arizona issued a press release conceming the Johnson Parﬁes

66, The February 2005 press relea.se, and in various publicauons and
settings relating to that presa releaae, 'I‘erry Goddare mada a n _

. Oommitting “wanton destruction of Arizona’a heritage resourccs”
. Commitﬂng“numerousﬁohﬂmaofmw | AP
. “Iuegaﬂy bulldozing. and clearing approad.mately 270 acres of State .
. trust 1a.nds"

&

«9-

gt of false’ and o
| defamatory statements directed at the Johneon Parties. For exanple, |
.Goddard accused the Johnson Parties, of the following:
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. ' Bulidbzing and clearing private land without obtahﬁng pefmjfs
required by state law; ” ‘ |
L “Destroying portions of seven major Hohokam archeologtcal axtes ;

at lcast 21 rare Arizona deacn't Big Hom aheep, .
‘' “Moonscaping’ State trust lands,
67, Theseand ot.her sta.tementa were intended to, and did, damage

 George J ohnson's and Johnson Intermtional’c reputation ﬂ::oughogt the

buameas community, ‘ : o
68, Additionally, this, informatton wes leakcd to the preas i‘f ‘
‘notifymg the Johnson Parues, who first chscovered the existence of the
' statements and claims from third party sources.

A

69. . These statements were ma.de to the press desplte knowledge oh Mr.
Godclard’s part that such statements were falee and/or misleading L
(‘N Counterdcfendmta had pnssesdm of, and ignored, dog)
mformation dcmonstmting the falatty of these and simil v 8 : en
publicaﬁon of said statements. : AR o
71, These statements were not raotivated by an intent to properly apply

order to further Mr. Goddard s politieal careet. ’
72. These statements were published and had bem continually re-

published in various publications, mcludins but not hmited to the‘ Arizona

Republic. Such re-publications occurred through at leaat Apﬂl 2 o

10

L "Failing to comply with statutory requirements relating to destmction 1 .

relevant law, but were rather motivated by political consideraﬁon». specifically in '}
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‘enforcement, which has been perpetrqted for scvcra; years and 'contgz,ues to, this

'complained—of activities, Counterdefenda.nts chose only to file act:ons against

‘Tucson, and others responsible for the alleged]y u:ﬂa.wful negﬁgen_. or

intentional act but has instead fmacd thdr‘

‘approvals, and other actions, has deprlved Johnson of the rights and pr;vileggs

'. Johnson Parties regulatory proceedhzsa and ﬁlings aml had ﬂ’w :

4 73, The defamatory actions, statements, a.nd trespasses made a.gamst
J ohnson were and are part of a larger scheme of selective and arbxtrary

day.

74.1,',‘»1?&%;@.@?&:9 ap Wit flied. Johnsen,
Intemational and the cthex Dafendanm ,a‘one a.apect f this aalpctive and
arbitra.ry enforcement. . : :

.75. ' Despite knowledgc that third-parﬁes were respons1b1e for the

parties affiliated with George Johnson, and fa.xled to file a.ctions agaj;nst parues K
unaffiliated with George Johnson, despite their aﬁrmative knowle that such
parties were responsible for the complained‘of activities. .

76. Specifically, deepits lmowledge of their Wrongful activities, the |
Counterdefendants chose not to include 3F Conu-acﬂng, the principles of 3F
Contracting, Preston Drilling, the principles of Preston. Dnlling, the City of :

 " ursui'c of

o8 excluumiy
George J ohmon a.nd his related cnﬁﬁ.cs a.nd individuala ‘

77, . The above-referenced staxemenu, and the other wtiohs taken bY
ADEQ, 1nc1uding the issuance of notices of violation, foot-dragging concemmg

otherwise afforded individuals and cqmpanies in the State of Aﬂzona‘
8. Theae statements and actions have fmatrated and impeded the :

purpose ‘of disparagins and puttiug mc Johnm Parties in a £alse ght in order to

EA]

jl -11-
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.busmcas dealinga within the commumty

: hght.

53
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harm and damage" the J oﬁnson Pafﬁe& by intcrfering with adw}antageous

contractua.l and busmess relauonslups and by breach of statutozy clutles

~ The foregoing actions undertaken and statements made were
cont:nually re-publishcd at least through Apﬁl 2008, |
' .80, The foregoing actions were, unla.wful and the foregoing sta.tements -

,81; Counterdt:fendants either knc:w or should have known that their o

actions were unlawful and the abovc-mferencad statemenm werc falgz, and they o

adversely impacted and damaged Counterclaimants reputat.ion.

82, The foregoing actions and statements were hot pri\nlcged

83. The foregoing actions and statements are actionable per se. _

84, Counterdefendmts also took actions which were intcnded to and did ‘
disparage, defame and put George Jolinson and Johnson Intefnational in & false SR

}

88, The actions of the Counterdefendants wem both withi

 outside the scope of their employmant and therefore entitle
,Cmmterclajmants to compenaatory and pu.nitwe dama.ges.

86, ‘The actions of the Oounterdefmdanm were undertaken with a-

, 'reckless d:sregard for the lawful ﬁghts of the Goumerclsimants, .were -

intentional and wilful and were of quc.h an outragqous na.uure ,g.e to give nse
topunitwedamages , ' e o e :
Whotefou, Counterclaxmanta pray for Judgment agains o
Countetdefendants as follows: cor
A, ‘For damages incurred in an am.ount to be determmed at u-ial .
but in no event less than | '

a2
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(i) $20 000,000 as to George H. Johnson and Ja.na ‘thnsbn; CL

()  $10,000,000.00 as to thé George H. Johnson Revocable ngt |
@) $10,000,000.00 as to Johnson Interna.tional Inc; - :
B) For pumuve damagea in an a.mount to be datarmined at tr:a.l
- (D)‘ - ~For the cmts md 2 g&n
() For such other and further relief as Oourt mayf'eem Just
-and proper. ' i
DATED this _}_?EE_,_,_ day of Qctober,: 2008,
| | MARGRAVE CELMINS, P.C.
'Michasl L. Ki‘tch '
Attorneys for Johnson Defendants
and Oountemlaimants -t
of the foregoin hvered via Laﬁstds
A E‘:lgy and Serve tlis j_a_. y of October, 2005 to:
Honora.blq Rebecca A, Albrecht
 MARICOPA COUNTY SUPERIOR COURT
201 West Jeffersory
Phocnb:, Arizona. 85003
T Goddard
Aggymey General
Soland
' ngsal ngcumel
Phoenix, Axﬁona 8 007
Barry Mitchell :
GALLAGHER & KENNEDY, P.A.
2575 East Camelback Road

: Phbemx Ariztma. 85016~9225

s R
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7902 East Mc:Dowe:ll Rcad

py

.Chnsto her Stuart

JONES, SKELTON & Hocuurr, PLC
2901 North Central Avenue, Sulite 800
Phoem.x, Arizona, 850 12

Han-y L. Howe -

HARRY L. HOWE, P.c.

10505 North 69% Strest, Suite 101
852553_ a1a

BILL MS‘I‘ON
Mesa, Arizona 85207
Mare Budoﬂ’ |

111 West Moriroe Street, Suite 12 12
Phoenix Arizona 85003-1732
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Lat J. Celmins (004408)
Michael L. Kitchen (019848

MARGRAVE CELMINS WH%TEMAN, P.C.

8171 East Indian Bend, Suite 101
Scottsdale, Arizona 85250
Telephone: (480) 994-2000
Facsimile: (480) 994-2008

Attorneys for George H. Johnson and Jana S. Johnson,

The Geo;!ge H. Johnson Revocable Trust and
George " Johnson and Jana Johnson, co-trustees,
The Ranch at South Fork, LLC, General Hunt Properties,; Inc.,

and Atlas Southwest, Inc.

SUPERIOR COURT OF ARIZONA
COUNTY OF MARICOPA

STATE OF ARIZONA, ex rel, STEPHEN
A, OWENS, Director, Arizona ‘
Department of Environmental Quality;
MARK WINKLEMAN, Commissioner,
Arizona State Land chartment; ‘
ARIZONA GAME AND FISH
COMMISSION; DONALD BUTLER,
Director, Arizona Department of
Agriculture; ARIZONA BOARD OF

GENTS, on behalf of the Arizona
State Museum,

Plaintiffs

v.

GEORGE H. JOHNSON and JANA S.
JOHNSON, husband and wife; THE
'GEORGE H. JOHNSON revocable
trust, and GEORGE H. JOHNSON and
JANA JOHNSON, co-trustees; :
JOHNSON INTERNATIONAL, INC,;
THE RANCH AT SOUTHFORK, LLC;
GENERAL HUNT PROPERTIES, ‘
INC.;:ATLAS SOUTHWEST, INC.; KARL
ANDREW WOEHLECKE and LISA
WOEHLECKE, husband and wife; |
JOHN DOE and JANE DOE, husband
and wives, 1 through 10; ABC '
CORPORATIONS, I through 10,

Defendants.

Case No. CV2005-002692

RULE 26.1 DISCLO
STATEMENT OB JOHNSON
COUNTERCLAIMANTS /
THIRD-PARTY PLAINTIFFS

(Assigned to the Honorable
Rebecca A. Albrecht)
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GEORGE H. JOHNSON; JOHNSON
INTERNATIONAL, INC,,

Counterclaimants,
v,

ARIZONA DEPARTMENT OF
ENVIRONMENTAL QUALITY,

STEPHEN A, OWENS and JANE DOE |

OWENS, husband and wife, OFFICE-

OF THE ATTORNEY GENERAL, TERRY ‘

GODDARD and JANE DOE
GODDARD, husband and wxfc,

Counterdefendants.

GEORGE H. JOHNSON and JANA 8.
JOHNSON, husband and wife; THE
GEORGE H. JOHNSON REVOCABLE
TRUST; and GEORGE H. JOHNSON
and JA.NA JOHNSON, co-trustees;
JOHNSON INTERNATIONAL INC,;
THE RANCH AT SOUTH FORK, LLC
GENERAL HUNT PROPER’I‘IES INC
ATLAS SOUTHWEST, INC.,

Third-Party Plaintiffs,
vs.

3F CONTRACTING INC,; BILL
PRESTON WELL DRILLING dba_
PRESTON WELL DRILLING; JOHN
and JANE DOES 1-10; ABC
PARTNERSHIPS 1-10; 'ABC LIMITED
LIABILITY COMPANIES 1-10; XYZ
CORPORATIONS 1-10,

Third- -Party Dcfendants

Third-Party Plaintiffs, George H. Johnson and Johnson Interna gy

Pursuant to Arizona Rules of Civil Procedurc, Rule 26.1, Cg

(“Counterclaimants”) hereby submit their Initial Rule 26.1 Disclosure Staternent

This Disclosure Statement supplements the Disclosure Statement filed thisdate
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by Johnson’s co-counsel at Jones, Skelton & Hochuli, PLC. That Disclosure
Statement and all contents therein aré hereby incorporated by reference.
L FACTUAL BASIS ‘

A, FACTUAL BASIS OF COUNTERCLAIM.

- George H. Johnson is the owner and principal of Johnson Utilities, LLC.
Jchnscn Utiliticsiﬁ is an é.fﬁliatefof JohnSon Intcrnational and is rcgulatéd by the
Anzona Corporatxon Commxssmn as a pubhc uuhty company and Johnson
Utilities partmpatcs in various. procecdmgs bcforc that agency. thnson Uulmes
frequently has business matters before ADEQ and processes van%'@ applications
before that agency. L

ADEQ has previously taken actions against Johnson Utilities that were not
supported by the law or regulations of the ADEQ and has previously applied
disparate standards to Johnson Utilities not applicable to other utilities, and has
unlawfully imposed burdens and progedures on Johnson Utilities pot applicable
to other utilities.

ADEQ has illegally applied “hidden” rules to Johnson Uuhti@’é ‘and has
otherwise requu’cd disparate capacity requirements and standards of Johnson
Utilities. ADEQ expressed a generxallyi hostile attitude toward Johnson Utilities,
its principals, owners and managers, and intentionally and knowingly singled out
Johnson Utilities and its owners and managers for increased unlawﬁ.ﬂ disparate
regulation. Johnson Utilities has resisted ADEQ s unlawful and mcgal
’;ult of this

application of policies and procedures to Johnson Utihtles Asan
resistance, ADEQ and other governmental agencies have rctahatcd against the

principals of Johnson Utilities and its related entities.
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Beginning in December, 2003, ADEQ representatives and the Office of the
Attorney General began making false, inflammatory, and damagmg statements to
the press directed against the owners of Johnson Utilities, George H. Johnson
and related -company, Johnson ‘Intcmfé.tiona'l, regarding the management of the
Ranches. In or about December, 2003 the Director of the Environmental
Quality, Stephen A, Owens, made thc followmg staxcmcms to the press:

] “J ohnson Intcmauonal s:ems to be dehberately chooggng not to

comply with State env1ronmcntal laws

o “Johnson International is a large sophisticated outfit that obviously
has had experience with environmental laws and has violated them
on numerous occasions in the past.”

° “It [Johnson's claim that 1t was involved in agriculture on the
Ranches] doesn’t really pass the laugh test.”

Mr. Owens made other similar statements to the pi'css during thi ime period,

which statements will be revealed during the course of discovery. SZTll?ie above-

referenced statements were intended to, and did, damage Johnson's reputation
within the business community. The above-referenced statements were false
and/or cast Defendants in a false light, and Mr. Owens was aware that his,

statements were false. o

Johnson Utilities and related pa}tics had previously provid ‘;’Aﬁfyoluminous

documentation demonstrating the falsity of these and similar statéments over a
one year period prior to Mr. 0wens’,sté;tcments. These and similar statements
were motivated by political considerations, in an effort to further Mr. Owens’
career and the ADEQ’s political agenda. These and similar statements have been
continually published and re-published by various publications, 1%c1ud1ng but

not limited to the Arizona Republic, Phoemx New Ttmes, Anzona D y Star and on
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ADEQ’s website. These statements have been published and re-p;ilb‘lished at
least as late as April, 20083. |

Additionally, Mr. Owens, through ADEQ, published a Notice of Violation to
the press accusing Johnson Parties of wrongful activities, without first notifying

the Johnson Parties of the Notice and Wxthout ﬁrst:‘allowmg the J@nso’n Parties

to respond. The Johnson Parues rccmved the Notice of Violatior proximately 3
days after it had been released to the press. It is antic pt ;- er |
discovery will reveal that other actions were taken and other documents were
published which were intended to ad{rersely impact George Johnson’s and
Johnson International’s reputations and abilities to do business.

On or about February 14, 2005, the Attorney General of the_State of

Arizona issued a press release concerning the Johnson Parties. R February

2005 press release, and in various publications and settings rclaﬁ;mg to that
press release, Terry Goddard made a number of false and defamatory statements
directed at the Johnson Parties. For example, Mr. Goddard accused the Johnson
Parties of the following: |

o Committing “wanton destruction of Arizona's hemage resources”;

o Committing “ numerous wolatxons of State law”;

o “lllegally bulldozmg and clearing approxxmately 270 g :
trust lands”; ‘: |

. Bulldozing and clearing privatc larid Without obtaining perfnits
required by state law;

° “Déstroying portions of séven major Hohokam archeological sites”;

° “Failing to comply with statutory requxrcmcnts relatmg to destruction
of protected na.nvc plants ; | ;

° “Vlolatmg the State’s Clcan Water Laws ;
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o Negligently causing a disease epidemic that resulted in the death of
at least 21 rare Arizona d‘tesert Big Horn sheep;
° “Moonscaping” State trust lands.
These and other statements that will be rcvcaled in the couz*se of discovery
were intended to, ancl dzd -damage Czoorgﬁ Johnson S and Johnsogs
reputation throughout thc business communtty Addmoneny, thxs mformann ‘

?

was leaked to the press without first nonfying the Johnson Parues, who first
discovered the existence of the statements and claims from third party sources.
These statements were made to the press despite knowledge on Mr. Goddard’s
part that such statements were false and/or misleading.

Like the ADEQ, Goddard and the Attorney General’s Office had possession
of, and ignored, documents and information demonstrating the fa131ty of these
and similar statements prior to the publication of said statements. These
statements were not motivated by an intent to properly apply relevant law, but
were rather motivated by political oohsiderations. These statements were
published and had been continually fe-published in various publications,
including but not limited to the Arizona Republzc. Such: Te-public

ns occurred
through at least April 2005. The defamatory actions, statements, anol trespasses
made against Johnson were and are part of a larger scheme of selective and
arbitrary enforcement, which has been perpetrated for several years and
continues to this day. This Iawsuif io one aspect of this selective and arbitrary
enforcement.

Despite knowledge that third-parties were responsxblc for :h,e
complained-of activities, Countcrdcfcndants chose only to file a cins against

parties affiliated with George Johnson, and failed to file actions against parties
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unaffiliated with George Johnson, despite their affirmative knowledge that such
parties were responsible for the cémélained-of activities,

Specifically, despite knowledge of their wrongful activities, the
Counterdefendants chose not to include 3F Contracting, the priné%ﬁlcs of 3F
Contractmg, Preston Drilling, the pnncxples of Prcston Dnllmg, the City of
Tucson, and others responmble for the allcgcdly unlawful negligent, or
intentional act but has instead focuscd their energws:excluswely in pursuit of
George Johnson and his related enntxes and individuals.

These and similar statements, and other actions taken by ADEQ, including
the issuance of notices of violation, foot-dragging conccrmng approvals and other
actions, has deprived Johnson of the rights and privileges otherwise afforded -
individuals and companies in the Stéte of Arizona. These statements and actions
have frustrated and impeded the Johﬁson Parties’ regulatory proceedings and
filings and had the intent and purpoée of disparaging and putting the Johnson
Parties in a false light in order to harm and damage the Johnson Partles by

i %

interfering with advantageous contractual and business relation ,H‘ 5

‘fx‘ps and by
breach of statutory duties.

B. FACTUAL BASIS OF THIRD PARTY COMPLAINT.

The State has alleged that various claims relating to activities associated
with the improvement of grazing lands regarding King and La Osa Ranches.

Specxﬁcally, the State has alleged that in conncctxon with thesc czcanng activities,

%

the Third Party Plaintiffs illegally trespassed on State la,nd clcsV

_vcd various
protected plants on State and/or pnvate land, breached State grazmg leases, and

illegally discharged pollutants into navxgable waters.

R
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Third Party Plaintiffs deny any and all such allegations, and deny that any
illegal, negligent, or wrongful actmtles took place in connection wzt.h said clearing
activities, All activities alleged at least in the State’s Complaint, Causes of
Actions One through Sixth inclusive, were conducted by 3F Contracting. 3F
Contracting was hired by King Ranch LLC to improve private pastureland for the
benefit of ranchmg activities taken on the La Osa ranch. 3F Contracung was, at

all times relevant, an mdcpendent contractm' None of the Thll‘d Pa Plaintiffs

nor any of thelr represcntat:ves oversaw, controllcd supcrvzscd ]
operations of 3F Contracting activities. 3F Contracting was dxrccted to only
improve private pastureland, and was directed to stay off State land.

The boundary separating the pﬁvate land from the State land was clearly
marked, and such boundary was spgciﬁcally brought to the attention of 3F
Contracting representatives, It has been alleged that SF‘ Contracting conducted
activities on land owned by the State “To the extent 3F Contractngg conducted any
activities on land owned by the Statc. such activities were in v101atlon of its
instructions, which instructions were that 3F Contracﬂng was only to conduct
activities on private land a part of the La Osa ranch.

To the extent that any illegal, negligent, or wrongful activities took
place related to the La Osa Property, such activities were pcrforr%gd solely by 3F
Contracting. Any and all damages and m;unes caused by the agq \Eltlcs alleged in

Causes of Action One through Sixth inclusive in the State’s Complaint were solely

caused by 3F Contracting. In the event that the Statc or any of its departments
or boards should recover any judgment against any or all of the Third ‘Party
Plaintiffs for damages or for any claims sustained arising out of the Causes of
Action One through Sixth inclusive, then in that event the Third f’arty Plaintiffs

s and conduct.

will be entitled to a judgment against 3F Contracting for its acti I
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The State has also alleged that various drilling activities we;e conducted on
private property located in Apache; County commonly referred to as “South Fork.”
The South Fork property was owned by Third Party Plaintiff The Ranch at’
Southfork, LLC. Third-party Defendant Bill Preston Well Drilling was hired to
drill & well on the South Fork Prcperty At a.ll mms relcvant, Pre/
acted as an mdcpcndent contractar None of he Third Party Plaigiffs nor any of

ion was and

their rcprcscntatlves controued supcrvxsed or directed the operations of the
drilling activities, The State has allcgcd that, in connectlon with Preston’ s
activities, certain well drilling fluids, cuttings, and sediments were dlscha;ged
into a tributary of the Little Colorado River. To the extent that any discharges
were made as a result of the drilling activities, all such discharges were solely
caused by Preston. Any and all damages and m_luncs caused by tb.e drilling

activities alleged in the State’s Complaint were solcly caused by Pies

Third Party Plaintiffs are mnoce,nt of any and all negligence, breaches, or
responsibility for any damages caused by the activities taken by Preston. In the

event that the State or any of its subdivisions or representatives should recover

‘any judgment against any or all of the Thlrd Party Plamuffs for damages or for

any claims sustained arising out Causc of Actmn Tenth, then in Hat event the

Third Party P1a1nt1ffs will be entitled to a Judgment against for its actions

and conduct,
II. LEGAL BASIS

A, LEGAL BASIS OF COUNTERCLAIM.

The tort of defamation is generélly designed to compensate for damages
incurred to the reputation and good name caused by the publication of false

Hi
o

and/or inflammatory information. The elcments«férﬁdquma;ioq e as follows:

=
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“To create liability for dcfamatmn there must be: (a) a
false and defamatory statement concerning another; (b)
an unprivileged publication to a third party; (c} fault
amounting at least to negligence on the part of the
publisher; and (d) either action ability of the statement
‘irrespective of special harm or the existence of sp CCI?:}
lggrxgs%aéused by the pubhcanon Restatement of

The statements: made by Mr. Owens, Mr Goddard the ADEQ, ‘and the Attorney

General’s office were false, a fact known to them lecvsnsc, the statements were
defamatory. A communicatmn is defamatory if it tcnds so to harm the
reputation of another as to lower him in the estimation of the community or to
deter third persons from associating ar dealing with him.” Restatément of Torts
2d, §559. | | |

The statements made by the above-réferencéd individuals agrdentmes
imputed criminal activity on the part bf the Johnson Claimants. “The publication
of charges of crimes for criminal acts ... is actionable per se.” Roscoe v. Schoolitz,
105 Ariz, 310, 312, 464 P.2d 333 (1970) (en banc). Likewise, the above:
referenced individuals and entities imputcd facts harmful to Plaintiffs’ business
dealings. “Generally, injurious fa.lschoods consxst of the pubhcat;gn of matters

I

derogatory to the Plaintiffs’ business m general of a kind calculai

‘to prevent
others from dealing with him or othcmnsc to interfere with his relations with
others to his disadvantage.” Westem;‘;;Technologzes v. Sverdrup & Parcel, 154 Ariz.
1,4,739 P.2d 1318 (Div, 1, 1987). (internal citations omitted).

| The statements made were likevbise not privileged. Under Arizona law,
agents of the State are not given an absolute privilege to defame ciitizens, even if
such statements have a connection to pcndmg civil cnforccment
State v. Superior Court, 186 Ariz. 294, 298 921 P.2d 697 (Div. 1, 996) (holding

that assistant attorney general statements to the press concerning enforcement

action were not protected by absolute‘prosecutorial immunity). See also Buckley

.10
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v. Fitzsimmons, 509 U.,S. 259, 112 SCt 2606, 125 L.Ed.2d 209 (1993) (indicating
that absolute immunity does not épply to a publication of defamatory matter in a

press conference, holding that “the conduct of a press conference does involve the

initiation of a prosecution, the prcscntatlon of the State’s case in %urt or actions |

preparatory for these functions); ChamberlavaatPus 151 Ariz. 551, 729 P.2d
905 (1986). | Ny |

The defa.rna.tory statements made concermng thc Johnson Claimants were
made with malice and with knowledge that such statements were false when
uttered. The Johnson Claimants supphed the above-referenced mdmduals and
entities with substantial evidence to demonstrate their i mnocence evxdence which
was affirmatively and was knowingly ~1gnored by the State.

The State of Arizona, its agencies and representatives likewise disparaged
the Johnson Parties in proceedings conducted before that agency and took
deliberate and intentional actions which would put the Johnson Parties in a bad
light. These actions were taken by a manifest dislike of the Johnébn Parties and

was not supported by existing rules or regulatlons of thc agencieg at rather was

based on hidden desk drawer rules. and arbitrary applications of requuements
that were not supported by the law. |

The actions of the Counterdefehdants were outside the scope of their
employment, were undertaken with afﬁrecklcss disregard for the lawful rights of

the Counterclaimants, were intentional and wilful and were of sugh an

outrageous nature as to give rise to punitive damages.
Additionally, in the event that the Johnson Claimants prevéil in the

underlying action, attorneys fees and other expenses will be claimed and shall be

awarded pursuant to Ariz. Rev. Stat. "Ann. § 12-348(A)(1) which states:

-11-
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“In addition to any costs which are awarded as :

prescribed by statutc, a court shall award fees and ot.hcr

orl:c’:%rll.lsrstsgr 27?/1‘?113 &rcva.\cl)s l:; atga;dﬁggli?égr? 1(')3 g}l}tg, t.gwn

merits in any of the following . . . A civil action brought

by the state or a city, town or county against the party
(Emphasis added). |

B. LEGAL BASIS oF T.HIRNAR‘I’Y COWLALNT
To the cxtcnt any entities rclatcd to Johnsan were m any way ncghgent |

{(which they were not), all such neghgcnce was purely passxve ’I‘h% Johnson
parties causative contribution to any. loss ended upon the hiring %hc
independent contractor. The Johnson parties were not personally at fault for the
conduct of 3F Contracting and Preston Drilling. The Third Party Plaintiffs
therefore have a claim for indemnity against the contractors whose active
negligence produced the loss. See Bﬂsy Bee Buffet v. Ferrell, 82 Ariz. 192, 310
P.2d 817 (1957); Tucson Electric Powér Co. v. Kokosing Constructian Co., 157 Ariz.
317, 767 P.2d 40 (App. 1988); Transmerica Insurdnce Company vt
International, Inc., 149 Ariz. 104, 716 P.2d 1041(App. 1985), Chesm Constructzon
Co. v, Epstein, 8 Ariz.App. 312, 446 P.2d 11 (1968); Estes Co. v. Aztec
Construction, Inc., 139 Ariz. 166,677 P.Qd 939 (App. 1983); Employers Mutual
Liability Ins. Co. v. Advance Transformer Co., 15 Ariz.App. 1, 485 P.2d 591 (1971).
See, INA Insurance Co. v. Valley Forge Ins. Co., 150 Ariz, 248, 723P.2d 975 (App.
1986), American and Foreign Ins. Co. v. Allstate Ins., 139 Ariz. 22%,677 P.2d 1331
(App, 1983); Henderson Realty v. Mesa Paving Company, Inc., 27 Ariz.App. 299,
554 P.2d 895 (1976); and First Natzqnal Bank of Arizona v. Otis Elevator Co., 2
Ariz.App. 596, 411 P.2d 34 (1966). Schweber Electronics v. National

Semi-conductor Corp., 174 Ariz. 406, 850 P.2d 119 (App. 1992).

-12-
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IIl. WITNESSES. |
Brian Tompsett
JOHNSON INTERNATIONAL, INC.
5230 East Shea Blvd. ;
Scottsdale, Arizona 85254

Brian Tompsett is expected to tesnfy concermng his general
familiarity with King and La Osa Ranches and the purposes,;;hereof Brian

Tompsett is also expected to testx(y concc{,,.‘,j_;';_",‘g hxs dealmgs d
fdealmgs and

relaﬁonsh1ps w1th 3F Contractmg a.nd its pnnczpals and his’
communications with representanves of Preston Well Drilling relating to
Southfork Ranch. Mr. Tompsett is also expected to testify concerning the
agricultural and ranching uses intended for King and La Osa Ranches.
Brian Tompsett may also be expected to testify consistent with any deposition
which he may give.

James F. Fleuret

3F CONTRACTING, INC,

8840 East Brilliant Sky Circle

Gold Canyon, Arizona 85218

Mr. Fleuret is expected to test;fy regarding his involvement at King and La
Osa Ranches and his communications with represcntatives and owners of King
and La Osa Ranches relating to that mvolvcment J ames Fleurcg. may also be
expected to testxfy consistent with any dcposmon which he may:* .

Bill Preston &

BILL PRESTON WELL DRILLING |

7902 East McDowell Road

Mesa, Arizona 85207

Bill Preston is expected to testify that he is the owner of and conducts

business as Preston Well Drilling. He is expected to testify that he performed
drilling activities at Southfork Ranch, and is cxpected to dcscnlaf:y the nature and

extent of those drilling activities. He is also expccted to testify b

engagement to conduct drilling actmncs on private land in Apachc County,

«13-
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Arizona. Mr. Preston is expected to describe his background and experience and

his communications and dealings: with representatives of Southfork Ranch in

connection with the drilling activities, Bill Preston may also be expected to testify

consistent with any deposition Wthh he may give.

VI COMPUTATION AND msvm‘ OF DAMAGES,
" Johnson has becm damaged and clamis damagcs as follow '

»  For da.mages mcurred m an amcunt to be determmed at tnal
but in no event less than
)  $20,000,000 as to George H. Johnson and Jana Johnson;
(i) $10,000,000.00 as to the George H. Johnson Revocable Trust;
@(ii)  $10,000,000.00 as to Johnson International, }pc ¥

. For punitive damages m an amount to be determmed at trial;
and :

. For attorney’s fees and costs incurred in connection with this
case.

These damages are based, in part, on loss of contracts, loss of

‘x.
o the rep “_tatlon of the

i ,,7}, /-:

business expectanc;es, loss of proﬁts, and injury

Johnson Pa.rt1es These damages are ongoxng,
damages will be prov1ded as this case and further discovery unfolds
Additionally, to the extent tbat the Thxrd-Party Plaintiffs may be
damaged in any way resulting from any acts or omissions of the Third-
Party Defendants, Third-Party Plaintiffs are entitled to be indemnified for
any and all such loss.

The information set forth iﬁ this Rule 26.1 Disclosur ay be

amended and/or supplemented upon further mvesnganon;and Jor

discovery.

-14-
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DATED this ___{ % day of November, 2005.

Origt a1 of the foregoing mailed _
this /% day of November, 20% to:
“Terry Goddard

Attamey General

Craig Soland

1: "'?5 ng
Phoenix; Armena 60’7

Copy of the farﬁmng mailed this
[ day of November, 2005 to:

2901 Nm‘th Qm m,nm) Haaibes &

Phoenix, Arizong mm
Barry Mxtchall o

‘2575 E:mt Camel ack Road
Phoenix, Arizona 85016-9225

Harry L. Howe

HARRY L. Hows, P.C.

10505 North 69 Street, Suite 101
Scottsdale, Arizona 85253-1479

Bill Preston -
BrL PRESTON WELL DRILLIN
7902 East McDowell Road.

 Mesa, Arizona 8526?
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PAGE  02/02
; VERIFICATION
3
. STATE OF ARIZONA ..
5 COUN'I’Y OF MA.RICOPA e S
6 I, Brian Tompsatt, Vice Pmsxdent of 1 In ' } )
7 | have read the foregoing Supplemental Dlsclosure Statcment pu:rsuant to
8 | Rule 26.1, Ariz. R. Civ. P. and to the best of my knowledge, information and
9 [l belief, the statements made therein are true and carrect based upon my
10 | review of documents and knowledge of other evidence in this case.
1 |
12
13
1 Sworn to and subscribed before me this _\0___ dAy of November, 2005
15 | by Brian Tompsett.
16 |
17
18
: My Commission Expires: W% o | £
21
22
23
24
25
26
27
28  -17~
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JuL 0 7 2005

BEUS GILBERT rLLC
ATTORNEYS AT LAW
4soo NORTH SCOTTSDALE ROAD
! SUITE 6000
. SCOTISDALE, ARIZONA 85251
~ ,;; PHONE (480) 429-3000

Leo R. Beus/AZ Bar No. 002687
Britton M. Worthen/AZ Bar No. 020739
Linnette R. Flanigan/AZ Bar No. 019771

Attorneys for Plaintiff

| IN THE SUPERIOR COURT OF THE STATE OF ARIZONA.
‘ IN AND FOR THE COUNTY OF MARICOPA

LENNAR COMMUNITIES Case No.: CV2005-002548
DEVELOPMENT, INC., an Arizona
corporation COUNTERCLAIMANTS’ RESPONSE
| TO GEORGE H. JOHNSON’S
Plaintiff, COUNTERCLAIM
vs.

o (Ass1gned to the Honorable Ruth H.
SONORAN UTILITY SERVICES, L.L.C., | Hillard)
an Arizona Limited Liability Company;
GEORGE H. JOHNSON and JANE DOE
JOHNSON, husband and wife;
BOULEVARD CONTRACTING
COMPANY, INC., an Arizona corporation;
PINAL COUNTY BOARD OF
SUPERVASORS, a political subdivision of
the State 6f Arizona; LIONEL D. RUIZ, in
his capacity as a member of the Pinal
County Board of Supervisors; SANDIE
SMITH, in her capacity as a member of the
Pinal Board of Supervisors; DAVID
SNIDER, in his capacity as a member of the
Pinal Board of Supervisors; IMMIE
KERR, in his capacity as a former member
of the Pinal County Board of Supervisors; :
THE 387 WATER IMPROVEMENT : JUL - ¢ 2005

i
|

H:\10266\Lennar\Pleadings\Response to Counterclaimdoc




 DISTRICT, a Pinal County Improvement
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District and a political subdivision of the
State of Arizona; THE 387 ‘
WASTEWATER IMPROVEMENT
DISTRICT, a Pinal County Improvement
District and a political subdivision of the

. Defendants.
W e
GEORGE H. JOHNSON, a married man

Counterclaimant,

VS.

LENNAR COMMUNITIES
DEVELOPMENT, INC. an Arizona
corporauon, LENNAR CORPORATION, a
Delaware corporation; ALAN JONES and
JANE DOE JONES, husband and wife;
-MARK BITTEKER and JANE DOE
BITTEKER, husband and wife; JOHN
SUTHERLAND and JANE DOE
SUTI-IERLAND husband and wife; JOHN
DOES #id JANE DOES 1-X; ABC
PARTNERSHIPS I-X; ABC LIMITED
LIABILITY COMPANIES; XYZ
CORPORATIONS I-X,

Counterdefendants.

Counterclaimants, for their response to George Johnson’s Counterclaim, state and

1. Cbuntéfdeféﬁ&éﬁtsvaré Without sufficient information upon which to form a
beliéf as to the truthfulness of Paragraph 1 and, therefore, deny same.

2. In response to _Paragréphs' 2 and 3 of Johnson’s Counterclaim,
Counterdefendants admit that Lennar Corporation is é Delaware corporation located in

2

H:\0266\Lennar\Pleadings\Response to Counterclaim.doc °
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Mlami' : ;bnda Lennar Communities Development, Inc. is a d1v1s1on of Lennar Corporation
and is au%omd to do busmess within the State of Arizona and is currently domg business
in Mancopa and Pinal counties. The Counterdefendants vdeny the remaining allegations of
the Paragraphs 2 and 3 of the Counterclaim. |

In respdnding to Paragraph 4 of Counterclaim, Counterdefendants admit that

s and Jodie Jones are husband and wife and that they reside within' Maricopa
County, Anzona, but deny the remaining allegations contained therein.

4, In responding to Paragraph 5 of the Counterclaim, Counterdefendants admit |
that- Mark Bitteker. énd Tamara Bitteker are husband and wife and reside within Maricopa

County,jMizona, but deny the remaining allegations contained therein.

5. In responding to Paragraph 6 of the Counterclaim, Counterdefendants admit
that John Sutherland resides in Maricopa County, Arizona, but deny the remaining
allegations contained theréin.

6. Counte_rdefendahts are without sufficient information upon which to form a

truthfulness of Paragraph 7 and, therefore, deny same.

7.+ Counterdefendants admit the allegations contained in Paragraphs 8, 9, 10, and
1.
8. COunterdefendants admit the allegations contained in Paragraph 12.

9. Counterdefendants are. w:thoui: sufficient information upon which to form a

belief as t__;the truthfulness of Paragraphs 13 and 14, and therefore, deny same.
10.  Counterdefendants admit the allegations contained in Paragraph 15 of

Johnson’s Counterclaim.

H:\10266\Lennar\Pleadings\Response to Counterclaim.doc
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11. I response to Pairag’raph 16 of Johnson’s Counterclaim, Counterdefendants

admrtg ‘Pinal County Board of Supervisors, as the Board of Directors for the the 387
Drstncts *advertrsed for proposals from utility service providers to be the service provider for
the 387 Districts, but Counterdefendants deny the sufficiency of those advertisements and
the remaining' allegations contained in Paragraph 16. |

12? Counterdefendants admit the allegations contained in Paragraph 17 of
J ohnson’§ ‘Counterclaim. |

13 Counterdefendants admit - the allegatrons contained in Paragraph 18 of
Johnson’s Counterclaim. |

| )14.f In response to Paragraphs 19 and 20 of Defendant’s Counterclaim,

Counterdefendants allege that the document described therein was attached as Exhibit A to

the Frrst Amended Complaint and speaks for itself. Counterdefendants deny any other
remairtiné allegations contained therein.

15. Counterdefendants admit the allegations contained in Paragraph 21 of
Johnsorr’s Counterclaim.

In response to Paragraphs 22 and 23 of Johnson’s Counterclaim,

Counterdefendants allege that that the. document described therein was attached as Exhibit B

| to the Fn"‘st Amended Complaﬁlt‘ and »sp‘eaks for 1tse1f. -Counterdefendants deny the

|| remaining allegations contained therein.

17.  Counterdefendants are without sufficient information upon which to form a

belief as tothe allegations contained in Paragraph 24 and, therefore, deny same.

H:\10266\Lennar\Pleadings\Response to Counterclaim.doc
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18.  Counterdefendants are without sufficient information upon which to form a

belief as to the truthfulness of the allegations contained in Paragraphs 25 and 26 and,

' deny same.

19 In response to 'P’aragraph} 27 of Johnson’s Counterclaim, Counterdefendants
admit that Lennar either was under contract to purchase a real property or was the owner of
the subject preperty within the 387 Districts, but deny any remaining allegations not
speciﬁcally admitted to herein.

‘In response to Paragraph 28 of Johnson’s Counterclalm Counterdefendants
admit that Lennar intended to develop the real property for residential purposes, but deny
any remaining allegations not Speclﬁcally admitted to herein.

21.  Counterdefendants deny the allegations contained in Paragraph 29 of
Johnsoﬁg@ounterclaim.

22{ In response to Paragraph 29(a) of Johnson’s Counterclaim, Counterdefendants
deny the allegatlons contained therein.

23.  In response to Paragraph 29(b) of Johnson’s Counterclaim, Lennar admits that

it requested to be de-annexed from the Districts after Johnson and Sonoran’s breaches of the

Master Utrhty Agreement entered into w1th Lennar and Johnson and Sonoran’s refusal to put

|l up ﬁnanct%gl‘f as,suraxtees as requlred» under the Water Supply Agreement and Wastewater

| Supply Agreement, but denies"any ettentpts to break up the Districts. Lennar denies the

remaining allegations contained in Paragraph 29(b).
24.  Counterdefendants deny the allegetions contained in Paragraph 29(c) of

Johnson’s Counterclaim.

HA\10266\Lennir\Pleadings\R esponse to Counterclaim doc
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25. Couhterelaimants deny the allegations contained in Paragraph 29(d) of the

Counterclaim.
26. In response to Paragraph 29(e) of Johnson’s Counterclaim, Lennar admits that

~and Johnson’s defaults under the agreements with both Lennar and the 387

Districts and Sonoran’s failure to make sufficient progress on the wastewater treatment plant
and failure to post financial assurances, Lennar contacted the 387 Districts to enlist its aid in
ensuring that Sonoran and Johnson performed under the agreements with the 387 Districts

and Lennar. When Sonoran and Johnson’s breaches under the agreements were not

ennar attempted to be de-annexed from the District because it lost confidence

that Sono%hn and/or Johnson would be able to perform under the agreements and requested
the District to take action. Lennar admits that correspondence was sent to the Environmental
Protection Agency because Johnson was attempting to wrongfully expand his CAAG 208
permit to mclude property against the property owners’ wishes that Sonoran and/or Johnson
had no n“"r’:‘;ﬁt to serve. Counterdefendants deny the remam;mg alleganons contained therein.
27."& In response to Paragraph 29(f) of Johnson’s Counterclaim, Counterdefendants

deny the allegations contained therein.

| 28. In response fo Paragraphs 30 and 31 of Johnson’s Counterclaim,
£ i danw deny the allegatxons contamed therem |

v In response to Paragraphs 32 and 33 of the Counterclaxm Counterdefendant
Jones admits that after Sonoran and Johnson’s defaults under the Sonoran Management
Services Agreement with Lennar and its defaults under the agreements with the 387

Districts, and upon Johnson and Sonoran’s aftempts to wrongfully include property against

H:AL0266\Lennar\Pleadings\Response to Counterclaim.doc
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y owners’ wi'éﬁe‘"s:ih an attempted expansion of the Districts, Jones stated that -

R
Lennar did not want its property interest to be included in any future expansion of the

District and that any attempts to expand the 387 Dlsmcts to include Lennar S property
mterest was mappropnate Counterdefendants deny the remaining allegations contained in
Paragrapﬁé& 32 and 33 of the Counterclaim. |

30 Counterdefendants deny the allegations contained in Paragraph 34.

3. In response to Paragraph 35 of the Counterclaim, Jones admits that it was a
conflict of interest for Conley Wolfsvdnkle, a major lgndowner (or controller of a large

porﬁon of land) in the 387 Districts, to ‘b‘e an owner of Sonoran Utilities. Counterdefendants

deny th X ammg fallegations contained therem

32¢ In response to Paragraph 36 of Johnson’s Coﬁnterclaim, Jones admits that after
the meeting where Johnson stated that Conley Wolfswinkle, a majority landowner (or
controller of a large portion of land) in the 387 Diétricts, was always part of Sonoran
Utilities, that third' parties were advised that this was a conflict of interest.
Counterd dants deny the remammg allegatlons contained therein.

33.  Counterdefendants deny the allegations contained in Paragraph 37 of the

| Counterclaim.

Counterdefendants deny the allegatlons contamed in Paragraphs 38, 39, 40, 41,

42, 43’and»f_ ofJoImsonsComrterclaxm

35 Counterdefendants deny the allegatxons contained in Paragraphs 45, 46, 47, 48,

49, and 50.

HALO266\LesinarPleadifige Response to Counterclaimdoc.
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36 Paragraph 51 snnply 1nco:porates prior allegations of Johnson’s Counterclaim
and, thér;fore Counterdefendants respond to those incorporated portions in the same manner
as prewously stated.
| 37. Counterdefendants are without sﬁfﬁcient information upon which to form a
belief as to the truthfulness 6f the allegations contained in Paragraph 52 of Johnson’s
Countegglann and, therefore, deny same.

38. Counterdefendants deny the allegations contained in Paragraphs 53, 54, 55, 56,

57, and 58.

39. Counterdefendants deny veach and every allegation that is not otherwise

admitted herein. -
i AFFIRMATIVE DEFENSES
Coﬁnferdefendants allege the following affirmative defenses:

1. Counterdefendants incofporate by reference any and all claims and allegations set

forth in its First Amended Complamt

2. Counterdefendants allege that they did not interfere with any busmess
expecwngggs, contract, or any other matter. |

3. :‘.ijohnmn’s counterclaim fe.tiils‘ to state a claim upon which relief can be grantéd.

4, Counterclaimant repﬁdiated the subject . contracts prior to 'any alleged
“interference_”’ and, theref_ofe,, ‘cannot 51‘101w sue for the benefit he may have received
thereunder.

5. Counterclaimant waived any claim to damages.

H:\10266\Lennar\Pleadings\Response to Counterclaim.doc
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6. Johnson is estopped from bringing any claim against Counterdefendants due to his

inequitable conduct.

1] ohnson’s claims are barred pursuant to the doctrine of unclean hands.

8. : Johnson’s claims are barred by waiver;

9. Johnson s clalms are barred by failure of consideration.

10. Counterdefendants further allege the following defenses: set off, recoupment,
fraud, 1llel ahty, payment, accord and satisfaction, contributory negligence, duress, release,

ck of condition precedent, repudlatxon anticipatory breach of contract, rescission,

hcense,
statute of frauds and statute of limitations.
11.  Counterdefendants allege any and all other affirmative defenses set forth in

Rule 8 and 12(b) of the Arizona Rules of Civil Procedure that discovery may reveal to be

: apphcablef.

WHEREFORE havmg fully answered Johnson’s Counterclaim, Counterdefendants

request that this court enter its order as follows:
1. Granting judgment in favor of Counterdefendants and dismissing Johnson’s

counterclaim with prejudice;

‘ ’f warding Counterdefendants their attomeys fees and costs pursuant to Anzona
Rev1sed Sﬁtutes §12~34l 01 or othermse :

3 For such futther and such other relief as the court just and proper.

H:\10266\Lennar\Pleadings\Response to Counterclaim.doc
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DATED this 5" _ day of July, 2005,
BEUS GILBERT PLLC

- B

LeoR. Beus

Britton' M. Worthen
Linnette R. Flanigan

4800 North Scottsdale Road
Suite 6000

Scottsdale, AZ 85251
Attorneys for Plaintiff
Copy of the foregomg hand- ‘

Honorablé Ruth Hilliard
Maricopa County Superior Court
201 West Jefferson

Phoenix, AZ 85003

Copy of the foregoing mailed this 5ﬁL

day of Julg{, 2005 to: : \
T

LatJ. Celn:ms .}

Blake E. Whiteman

Michael L. Kitchen

Margrave Celmins, P.C.

8171 East Indian Bend, Suite 101

Scottsdale, AZ 85250

. JamesM ”elhson ‘

10
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" LENNAR COMMUNITIES
* DEVELOPMENT . INC..,.an. Arizona . ; o
_corporation, '§  CASE NO. CV2005-002548

' SONORAN UTILITY SERVICES, LL.C.,

pd
o

| 387 WASTEWATER IMPROVEMENT
| DISTRICT, a Pinal County Improvement

State of Arizona,

MARGRAVE CELMINS . Fax:4803342008 - Sep 7 2005 15:11 P.0Z

T

3101 N. Central Avenue
Suite 1090 . ,
Phoenix, Arizona 85012

SCHLEIER, JELLISON & SCHLEIER, P.C. ' /[:j@

Telephone: (602) 277-0157

Faci?mile: (602) 230-9250
JAMES M. JELLISON, ESQ. #012763

. Attorneys for the Pinal County and 387 Districts Defendants

1 THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

Plaintiff, ) REPLY IN SUPPORT OF MOTION
. ) TODISMISS
VB. aid o H . .
) (Oral Argument Réquested)
an- Arizona limited liability company, ) '
GEORGE H. JOHNSON and IAN'E:'.’DOB g
JOHNSON, husband and wife; ‘
BOULEVARD CONTRACTING ;
COMPANY, INC., an Arizona corporation;
PINAL COUNTY BOARD OF 2

" SUPERVISORS, a political subdivision of
. the State of Arizona; LIONEL D. RUIZ, in

his capacity as a member of the Pinal

. Coun&Boérd of Supervisors; SANDIE

S , in her capacity as a member of the
Pinal County Board of Supervisors; DAVID
SNIDER, in his capacity as 8 member of the
Pinal County Board of Supervisors; :
J]MMIBK&R, in his capacity as a former

member-of the Pinal County Board of : : )

Sli&ewisom; THE 387 WA
OVEMENT DISTRICT, & Pinal

' County Improvement District and a political

subdivision of the State of Arizona,

N’

District and a political subdivision of the

L’*—I\JVV N

Defendants.
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Pinal County and 387 Districts Defendants. Plaintiff continues to assert claims against the Pinal

request that the Court grant their Motion To Dismiss.!

. which is incorporated herein by this reference.
DATED this 1% day of September, 2005. |
SCHLEIER, JELLISON & SCHLEIER, P.C.

Defendants

! The Pinal County and 387 Districts Defendants also believe it is proper, and request, that thls
Coutt rule on their Motior For Change Of Venue first. If venue is changed, the Pinal County and .
387 Districts Defendants assert that a ruling on this Motion would be properly decided upon by
the Judge newly assigned by the Pinal County Supenor Court,

-2.

Defendants Pina] County ﬂoard of Supervisors, Lionel D. Ruiz, Sandie Smith, David , |
Snider, .fimmie Kerr, the; 387 Water Improvement District, and the 387 W astewater Improvement
* District (collectively, the “Pinal County and 387 Districts Defendsats", by and through counsel, |
and pursuant to Ariz. R, Civ. P. 12(b)(1)(2)8(6), hereby submit their Reply in support of their |
" Motion To Dismiss Plaintiff’s Complaint against them. In its response, Plaintiff acknowledges | -
that it hqs not named Pinal County as a defendant and does not seek puniuve damages against the.

" County Board .of Supervisors indmduaﬂy. but cannot show a notice of claim that names any
indiwdual Supervisor as thn potential target of any claim, The Notice of Claim that Plauntxff i
: provxded to the 387 Districts Defondants was not within 180 days of the time the claims accrued,
Finally, Plaintiff has failed to state cognizable claims against the Pinal County and 387 Districts
i Defendants For all these reasons, the Pinal County and 387 Districts Defendants respectﬁxuy -+

This Motion is supported by the accompanying Memorandum of Points and Authontles K8 |

mgson b
Attorneys fotdhe Pinal County and 387 Districts |
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lﬁamttﬁ‘ acknowledges that it is not sumg Pinal County, a pohtxoal subdmmon of the state, N
and is not entitled to punitive damages against the individual Pinal County Board of Supervxsors [

or the 387 Districts.

IL

ough'Plamtxﬁ' acknowledges that it has not stated any claim against Pinal Cotinty, it | . :
,oonﬁnues to assert claims against the individual members of the Pinal County Board of -

Supervisors. Plaintiff’s claims against the individual Supemsors must fail because there is no -
notice of clalm which presents an actual c]aim against any individual Supervisor. ‘
Plaintiff admits that all of its. previous notlooo. whether they be the notices of default or the

| September 15, 2004 Notice of Claim, were directed at the 387 Districts themselves or the oonduct' gt

of the 387 Districts’ water and wastewater treatment contractors. See Response to Motion To .|

Dismiss p. 5, lis. 16; . 6, lls. 4 - 6; p. 7, 1la. 4 — 12. There is not a single notice of default or R
| notice of claim that asserts a HLability olaim 'against any individual person; mucﬁ‘ less any o
|" individual member of the Pinal County Board of Supervisors. - -

" Desplte PleintifF's assertions, Crum v. Superior Court, 186 Ariz. 351, 353, 922 P24 316, |.

318 (A@ -.1996) controls the outcome of this issue: “la] claimant who asserts that a publm R "

) T 's conduct g;wing rise to & claim for damages was committed within the oourse and “

‘ scope o?‘employment must gwe notice of the claim to Imth the employee individually and to h1s =

employer "
A member of & county board of supervisors is, without doubt, a “public employee” for '

purposes of the notice of claim statute. AR.S. §12-820(5) defines “public employee” as' an 1o
- employee of a public entity.” ARS, §12—820(1) defines the term “employee” broadly to mclude"

«3-
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“an officer, director, employee, or servant, whether or not compensated or part time, who-is
authorized to perform any act or service, except that employee does include an indepehdent
contrac‘téi;‘ ” The individual supervisors are officers and directors who are authorized by statute to

_ perfonn aots dr servioes on behalf of the various countles A. R.S §11-201, et. seq. By faxlmg to |

serve a notwe ‘of claim naming individual supervisors as potential defendants, Plaintiff has |
defeated the purpose of the notice of claims statute by depriving those individuals of ;he

| opportunity to evaluate and resolve potential claims against them prior #o litigation.

. Having failed. o, serve individual notices of claim on the named Supervisors, Plaintif's |
clirma itected a those individual Supervisors mustbe dismissed. BNIE

AL FORA 2& :ﬁ:w > FAILUR E OF THE 387 fff;l(oﬁ\(ﬂ'ﬁml ‘
WALTER O} 1&‘?”“&)&“&”1&“&?(" :
Althongh the Pinal County Board of Supervisors was involved in the creaticn of the 387
Districts, it does not control the Distriots. Rather, the 387 Districts are supervised by a separéte‘
Board of Directors for the Districts. A.R.S. §48-908. While the actual people w.ho‘ serve as the .'
Pinal Catmty Board of Supervisors arc the same people as the Board of Directors of the District#,

_the separation of identity, as a matter of law, prevents an individual member of the Board of

Supervisors from being liable for any aileged failure of the 387 Districts. This principle was

" recognized quite clearly in Hancock v, Carroll, 188 Ariz, 492, 498, 937 P.2d 682, 688 (App.

1997) In Hancock the court determined whether 4 county board of supervisors could take any' |’

effective actlon in regard to a properly-formed stadium dlstnct, even where the same persons‘ - _' :

' 'tmrdoprewiwmmdboadofdxmm Indeterminingthattheacts ofacounty

| ) board o supemson are complete and dxsﬁnct ﬁom the acts of a board of directors of another

&y

entity, the court held as follows:

* “The business of a stadium chstnct is not the business of the county
in which it is located once a stadium district is ‘organized’ pursuant
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to A.R.S. §48-4203 (Supp. 1996). Repeal of a resolution creating a
stadiumn district cannot be characterized as ‘necessary or proper to
carry out the‘duﬁek regponsibilities and functions of the county.’
ARS. §11-251.05( (1) (Supp. 1996). These duties are set forth in
AR.S, §11-251 to 269.02 (Supp. 1996) and include no authority to
conduct the affairs of a stadium district. Such action would be in
conflict with the legislative intent that once a stadium district has
been established as a separate political subdivision of the state, all of
~its business is conducted by its own board of directors, not the board
of supervisors of a county. We recognize that the same people sit on -
both the county board of supervisors and the stadium district board
of directors, Nevertheless, the county and the stadium district are
distinet legal entities and must be dered as such.” :

"'Board of ‘Supe‘rvisors to exercise any stat&tory authority to “purchase, construct, or operate a

Directors of the Districts has been sued in that capacity.

proper defendant in this case.

IV.

diligence should have discovered that he or she has beeri injured by a particular defendant’s

| negligent cotiduct.” Young v. City of Scottsdale, 193 Ariz. 110, 114, 970 P.2d 942, 946 (App.
1999); see also AR.S. §12-821.01(B). When that “particuler defendant” is a public entity, |
2 | offiﬁiai, or employes, then that “disc6very” ﬁiggei‘s the obligation to file an A.R.S, §12-821.01

notioe of claim within 180 days “after the cause of action accrues.”

The same principles apply here. AR.S. §11-264 does not allow for the Pinal Cotsty |-
system.” All actions taken after the Districts were formed are performed exclusively by - .
the Districts’ respective Boards of Directors, even if those persons are the same persoris as the.

Board of Supervisors. See A.R.S. §48-908, In this case, no individual member of the Board of |

Accordingly, any individual member of the Pinal County Board of Supervisors is not a -

“A cause of action accrues when a “plaintiff discovers or by the exercise of reasonable - :

The orux of PlaintifP’s olaims against the 387 Districts is that they failed to exercise the ' |
appropriate level of care in ensuring that its contractor, Sonoran, timely constructed facilities for - |
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the provislon of water and wastewater services within the District, timely obtained necessary . | |
. permits for same, and timely and properly posted a performance bond. (See, Amended‘

Complaint, paragraphs 53, 54, 87, 88, 91, 92). The following facts come directly from _Plamttﬁ‘s
own allogations. As easly as July, 2003, Plaintiff sought alterative utility services and de-

' annexation from the 387 Districts as a result of Sonoran’s lack of progress on the'fhcilities

m$ failure to enter into a utility agreement with Plaintiff, and the exclusion of Plaintiff
from themegotiation of the service agrements between the 387 Districts and Sonoran. (Amerided
Compla.ht, paragraphs. 51 ~ §7). On October 27, 2003, Plaintiff entered into a Master Utility

Agreement for Water and Wastewster Facilities with Defendant Sonoran. (Amended Complamt i
‘paragraph 65). The Master Utility Agreement provided that the first phase of the wastewater |
treatment ‘facility would be operational isy May 15, 2004 and that Sonoran would obtain a |
performance and payment bond. (Amended Complaint, paragraphs 67 — 71). On January 15, | f
* 2004, Plaintiff agreed to a 90-day extension for first phase construction to August 15, 2004. |

(Amended Complaint; paragraph 78). On March 15, 2004, Plaintiff provided Sonoran with
Notice of Default under the Master Utility Agreement because Sonoran had not posted a. -

| performance and payment bond, had failed to obtain an Aquifer Protection Permit, had not,me't the .
| fcitities construction scheduled, and its faifure to perform created serious doubts regarding the' |

August 15, 2004 first phase completion dates, (Amended Complaint, paragraphs 84 - 89). Asof

'{ March' fs 2004, Plaintiff had already boon damaged by Sonoren's conduct thmugh the-

camcellaé’on of'a $3.96 mzlhon emow (Amended Complaint, paragraph 89)

Y‘et, Plamtim by its own al!eganons, failed to provide a notice of claim until after the 180 | N

day penod provided for by statute. Itis xmportant % keep in mind that Plaintiff claims that the - |

District breached various duties by allegedly not requxring its contractor to post bonds, by
condoning conflicts of interest, by failing in customer service functions, by falhng to repeatedly

| micet construction deadlines, and not removing the contractor well before the last constructmnl :
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deadliney: Allv of these things were known on or prior to March 15, 2004 by Plaintiff’s own
 admis IORS. Accordingly, the ultimate September, 2004 notice of claim simply came too late and 3
Plamtszi‘ can no longer mmntam its claims agai.nst the Pinal County and 387 Dlstncts Defcndanis |
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without the existence of the fiduciary duty, as a matter of law, Plaintifs Count VII fails to state's

claim upon which relief may be granted.
In its Response, Plaintiff offers no case to suggest that a utility provider should be reqmrcd

© pesd —y
[ T

' é}zﬁj"" ) ) -'~ '.- '-.: . .
N
5w

-to FDIC » Jackson, 133 F.3d 694, 703 (o™ Cir. 1998) which merely holds that “a corporate .

e
A W

I to the present case, Plaintiff is & property developer. The 387 Districts Defendants are a providor |

—
~

of water and wastewater service pursuant to specific statutory authorization. The Plaintiff is ndt a

o=y
oo

Plaintiff is merely the recipient of services for the property that it may own within district
'l bonndalﬂs Lxhewxse, Plaintif’s citation to Atkinson v. Marquart, 112 Ariz. 304, 306, 531 P. 2d
| 556, 5%‘, (1975) has no applicable here ‘In Atkinson, the court merely recited the Jackson -
pmposfﬁon that a 6orporm director owes a ﬁducmy duty to his or her corporation Finally,
| Praintift direots this Court to Cohen v. Kite Hill Community Ass'n, 142 Cal. App3d 642, 191 3
' CalRptr. 209 (1983). . In Cohen, the court reiterated » California rule that homeovmer’s. |

N
o v

NN N N N
-~ e T\ S

-} aasociations owe a 'fiduciary duty to 'membell-s because they are contractually tasked by those same

]
Lo

As the Pinal County.and 387 Districts Defendants noted in their original Motion, public l
do not owe & ﬁduom'y duty to individual rate-payers within the temtory that the " -
utitity serves Soe Witson v. Harlow, 145 P.UR. 4% 512, 860 P.2d 793 (OKla. 1993). Agatn, ap

| toobserve a fiduciary duty toward the persons receiving those utility services, ‘Plaintiff first cites | |

director is a ﬁduciary of the corporation.” This unremarkable legal proposition has no application o

. shareholder, director, supervisor, member, officer, or employee of the 387 Districts Defendants ' ‘ -
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members with handling a wide array of services including maintenance imd repair of ﬁtiliﬁes,' )

_hghtmg, samtation, enforcement of zomng ordinances, and the like. Additionally, horncowner s 5

is not tht same. The 387 Dwtrmts are obligated to provide discrete services in the arcas of water‘ g
and wastewater and their customers are not member or directors of the distriots. Indeed in its |
Response, Plaintiff makes the bald assertion that landowners within the Districts "occupy g |

position of ownership analogous to the ownership of a corporatlon to its stockholders.” See | -
':' Response. Pp.- 13, 11s..8 — 11. There is nothing in the enablmg statutes for such distriots that even | .

such a position. ARS. §48-901 et. seq.

‘ﬂie rule urged by Plaintiﬂ‘ ~thata govemmental utility owes a fiduclary duty to customers
~ ig an extension of ﬁduciary principles that is not merited by the law and which may have a wide- :
ranging impact on govemnments and utility providers. Oﬁen times, a public utility within a portion ‘
of this State, whether the utility is governed by a pnvate company, quam-pubhc entity, or ‘
governmental entity, will be the only provider of a ngen semce A determination that the s
relatiomﬁxp between a utility and its customery is a fiduciary one will have wide ranging impact
and a pdtenhal for substanhally increased litigation between a multitude of semce providers and '. .

an even greater multitude of citizens. The Pinal County and 387 District Defendants urge l;his aE

Court to refrsin. from recognizing a cause of action that is not merited by the law, which wxll

-"reqmre sweeping changes in the manner in which utilities are adminiltered, and which could

create a substantial wave of litigation.

8 YRaiy to e, SASED CIV < IL TOR? o —
In Count VIII of the Amended Complamt, Plaintiff attempts to turn a,lleged breaches of -

: statutory duties into claims for tort llablllty While breaches of certam statutory mandates may ',
3 give rlse to tort liablhty, those cited by Plamtiﬁ' are not among them. ' '

-8.
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Again, none of the cases cited by Plamuff shed light on whether the statutory dutles in. |
relatnon to a utility governed by a public entity support tort causes of actlon The case that

rise to tort claims is Thomas v. Goudreault, 163 Ariz. 159, 786 P.2d 1010 (App. 1990). In tha.t |
case, the court held that violations of the Residential Landlord and Tenant Act can give rise to a
tort cause of action. Jd. In so concluding, the court was impressed, foremost, by the fact that the i
| Act itself "prc;vides a tenant, a landlord or another aggrieved party” with “’damages’ or ""actual |

s damages for violations of different sections of the Act.” In this case, Plaintiffs rely on a senes of I

stamtes that do not provide any remedy for statutory breach.
Blgintiff zgnores enturely the fact that A.R.S, §48-909 lists the activities that a |

impfb .
statute does not protect against any specified harm and does not exist for the “proteqtton an_d" ‘
‘safety of the public.” See Alafiace v. National Inv. Co., 181 Ariz, 586, 892 P.2d 1375 (App. 1994),

| Plaintiff also ignores th£t the othér source of statutory breach, AR.S. §48.925, dﬁly
provides that the “contractor shau, bqfore executing the contract, file with the superintendent such .'
"bond or bonds as required under the provisions of title 34, chapter 2, article 2.” Title 34, chapter -|
i articlé 2, [ARS §34-221] is the statute that sets forth the procedural aspects of pull::lic.
construction projects, mcludmg the bondmg and security related to public construction projects.,

- I Th1s specific statute is for the protectlon of the public entity involved in the contracung, it does |- -

not exist for the “protection and safety of the public.” See Alaface, supra.
 Plaintiff has not, and cannot, demonstrate that the statutory provisions cited by Plaintiff in

megbly providing for the general operation and maintenance of improvement distriots.

{ T

il

Plaintiff cites which comes closest to analyzing whether violations of a statutory scheme can gwe. g

entt distict “may” undertake in the public interest or for public convenience. The .

the Amended Complaint are des:gned to protect classes of persons from particular hazards, rather ‘_ 1.
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For all the foregomg reasons, the Pmal County and 387 Districts Defendants respectfully
request that this Court dismiss Plaintiffs Opmplaint.
. DATED this 1st day of September, 2005,
" SCHLETAR, JELLISON & SCHLEIER, P.C.

h Y f

, Jellison
for Pinal County and 387 Districts
ts - ‘

\o_:no'\la\in.buito_.—

ORIGINAL am'l One Copy of the foregoing
filed this 1st day of September, 2005, with:

Clemk of the Com'tty 2 ot
Maricopa Coun or

201 West Jefferson Street

, ;:Anzona 85003

COPY 6f the foregoing hand delivered
thls 1* day of Scptember. 2005 to:

- The Honorable Ruth H. I-Iﬂhard
201 West Jefferson Road
Phoenix, Arizona 85003

. COPY of the foregoing mailed this 1*
day of September, 2005 to:

' Leo R.Beus
LinnettéR. Flanigan

Beus Gifbert PLLC

" 4800 North Scottsdale Road
Suite 6

Scottsdale, Arizona 85251

Lat]. Celmn}s -

- Blake B, Whiteman

Michael L. Kitchen

'| Margrave Celmins, P.

{1 8171 East Indian Bend, ‘Suite 101
Scottsdsle, Arizona 85250
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RECEIVED SEP 09 2005

BEUS GILBERT PLLC
ATTORNEYSATLAW & -
4800 NORTH SCOTTSDALE ROAD: -
SUITE 6000 :
SCOTTSDALE, ARIZONA 85251
TELEPHONE (480) 429-3000

Leo R. Beus/AZ Bar No. 002687
Linnette R. Flanigan/AZ Bar No. 019771

Attorneys for ‘Plaintiﬁ“
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

LENNAR COMMUNITIES DEVELOPMENT, | Case No.: CV2005-002548
INC., an Arizona corporation, '

Plaintiff, PLAINTIFF’S RESPONSE TO

o _ A _ DEFENDANT SONORAN’S
w0 | MOTION TO DISMISS
| .-SONORAN UTILITY SER’VICES LL. C an | (Assigned to the Honorable
Anzona ﬁmrted habxhty company, etal, Ruth H. Hilliard)
Defendants k - (Oral Argument Requested)

Plamtlﬂ' Lennar Communities Development, Inc. (¢ ‘Lennar”) hereby submits its

: Response to Defendant Sonoran s Motion to Dismiss. Defendant Sonoran’s Motion to

, Dlsmlss 1s mentless and, therefore should be denied. Tlns Response is supported by the

aocompanymg Memorandum of Pomts and Authorities.

MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

In its Motion to Dismiss, Defendant Sonoran Utilities, LLC (“Sonoran”) attempts to
invoke the statute of limitations of the notice of claim statute as a basis' for dismissing

Lennar’s claims against it. Sonoran’s Motion is baseless. Neither Lennar nor any other entity

SEP -7 2005

HAL0266\Lennar\Pleadings\Response to Sonoran's Mitn to Dismiss.doc
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: nelther an employee nor an agent of ﬂ1e water and wastewater 1mprovement district.

" L FACTUAL Bégommm

© 9 oA W D

| wastewater treatment services, Lennar and the othet landowners m the area began to neg f ig

Pt
e

: kvmh uuhty prowders regardmg the provxsion of wamr and wastewater services to the

P
N

| oymed by asubstantlal landowner

' lookedmtogormmgan improvement i

with claims against Sonoran was or is required to file a notice of claim with Sonoran prior to
initiating a lawsuit against it. The stamfory provisions requiring the filing of a notice of claim
apply only to a public entity or public employee. Sonoran is neither a puolic entity nor 5
public employee and, therefore, ihe statute is not applicable to it. In fact, Sonoran’s own

contract with the water and wastewater improvement district specifically prowdes that 1t is

G Aﬁer entenng into a contract iao purchase ummproved real property for the purposé of:

domesnc Water and wastewater 1mprovement district with “quahﬁed electors of the proposed [ .

district” makmg up the five-member Board of Dlrectors of the improvement district. (FAC 4
17_-29).

-Shortly thereafter, Johnson advised Lennar and the other area landowners 'that new

H:\10266\Lennar\Pleadings\R esponse to Sororan's Mtn to Dismiss.doc
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petitions to form the district would need to be signed. The new petitions provided for the
Board of Supervisors to be the Board of Directors for the district and effectively removed
Lennar and the other landowners ability to serve on the Board of Directors of the

rmprovement district. (FAC 30). In order to secure Lennar and the other landowners’

s1gnatures on the new petitions to form the 1mprovement district, Johnson made addltlonalv e

: promlses and r‘311’1‘68<’Jnt€’l’t10n5'» that he had no mtentton of hononng In reliance upon thej-'; -

,'mlses and ﬁ'audulent omlssxons, ) through its seller, signed off on \L

25,2003. (FAC 1{ 46 & Exh. B). The Wastewater Treatment Agreement required Sonoran { to |

prov1de wastewater services to all property owners w1thm the area and [to] construct a’

“wastewater collection system consisting of all wastewater treatment plant(s), transmission

H:\0266\Lennar\Pleadings\Response to Sonoran's Mtn to Dismiss.doc
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"thhm Pmal County (FAC 49).

Wastewater Faciliﬁes (“Master Utility Agreement”}
;wmrhgrantedSmomnﬂleﬂghtmprmdewater*' ‘
¢ ipmpmy (FACGS 66). In the Master Uity '
: ,smnemmduaedamqumentmatmeﬁmtphase;

e oo
o ®

and colleetion lines, lift stations, pumps, valves, connecﬁons, storage and disposal fécilit-ies .

.. necese;;y to collect,‘ treat and dispose of all. wastewater flows originating within the

district....” (FAC 48 & Exh. B). |
Sonoran s Water Supply and Wastewater Treatment Agreements with the Dlstncts |

were 30-year renewable management agreements Whlch granted Sonoran the right to ~own,

manage %d 0perate eertam water and wastewaiaer uuhty facxhtles on behalf of the DlStl‘lCtSi | L

subsequenﬂy entered mto a Utility “Agreement for Water

1 on October 27, 200

4, wastewata' treatment plant was ~
The Master Utility Agreememt
nd within fifteen days aﬁet

8t Utlllty Agreement‘mcluded:: v

: ‘granted Sonoran and Johnso s0n an extension to com'f'“

The first phase of Wastewater treatment plant was now requn-ed to be operational by August 1

15, 2004. (Id)

Despite the specific requirements in the partles agreement, Johnson failed to post'f’ S

1| bonds, falled to obtam the necessary permits durmg the time agreed upon, and failed to meet |

HAI0266\Lennar\Pleadings\Response to Sonoran's Min to Dismiss.doc

er treatment services toﬂxei,;,ff e

€] artles set forth a consu'ucuonuf‘ Sy

st I entiar in obtaining regulatmy | ,;

the Phase I construction. (FAC 7 3) ,
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|| the construction schedule. (FAC 84-87)..

Districts, (FAC98).

| of Supemsors tenmnate the Management Serv1ces Agreement with Defendants Johnson and | -

- On March 15, 2004, Lennar sent Johnson and Sonoran a Notice of Default regarding
Sonoran"vési failure to begin construction on the facility, failure to timely post.bond, and failure | -
to tlmely obtain the Aquifer Protection Permit. (FAC 87 &Exh.L). A copy of the Notice of | |

Default was also sent to the Districts’ Board of Directors and the Pinal County Attorney s,ji,?

Office. Sonoran failed to cure the dofaults. (FAC 90) o

Nonetheless, on March 30, 2004 Lennar again notified the Districts and the Board of 1o

1| Supervisors of the continued defaults by Johnson and Sonoran and demanded that the Board :

H:\10266\Lennar\Pleadings\Response to Sonoran's Min to Dismiss.doc
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b 102 103) Defendants Sonoran and Johnsenal&sefaﬁed to complete construction and have
Vthe Phasel faeihnes operational by August 15, 2@04 (FAC 104) |

‘Sonoran as a result of the defaults. ’ (FAC 99, 100 & Exh. N). Defendants failed to act on
Lennar’s request and failed to control the situation and ensure tne defaults were cured. (FAC
q101). | |
Sonoran and Johnson continued to defelﬂt under}their agreement W1th Lennar by
failing to cooperate with Lennar in tlmely mgmng forms for Lennar to obtain the necessary o

govemmental approvals and the 100-year Cert:ﬁeate of Assured Water and ﬁnther falled to

provzde neeessary information required by ageneies for Lennar to achieve §

approval for the water certificate causmg Lennat’s plats to l’ic')t be tlmely approved. (FAG

16

1
18
-
g

21

22 |

23

24

25

are assumed o0 be true and are freated in the Iiglgt mest favbrnble to the plaintzﬁ. Ihomtan }

v. Marsico, 5 Ariz.App. 299, 425 P.2d 869 (App. 1967); see: also Sierra Madre Dev., Incv S

Via Entrada Townhouses Ass’n, 514 P.2d 503 (App. 1973).

H:\10266\Lennar\Pieadings\Response to Sonoran's Min to Dismiss.doc
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Semces Agreement entered into W1th the Dlstncts speclﬁcally prov1de that Sonoran is<..

~A.  Sonoran Is Not A Public Entity And Is Not Entitled to A Notice of Claim

Sonoran’s blanket assertion, without any legal support, that ‘it is entitled to the
protections of Ariz. Rev. Stat. §12-821.01 is misplaced. Arizona Revised Statute § 12-821.01 |
provides as follows: |

" A. Persons who have claims aga,met amlbhe; t;ity ora pubhc -
employee shall file elmms vmhm 18& d: te the @use of
action accrues o '

A pubhc entlty is deﬁned as the “state or any poht:teal subdrvision of &is state.” Ariz. Rev 5

Stat. §12-820 A pubhe employee is deﬁned as an employee ofa public entity”. Id. The o
Smte”“deﬁnedas ‘any state agency,board,comm:ssmnordepmmm » Id, .

Defendant Sonoran is neither the state nor any polltieal subdivision of the state

Sonoran is a lumted habthty eompany owned and managed by pnvate individuals and has' |

an mdependent contractor and not an agent or employee of [the D;slncts]” See FAC

Exhlblts A and B respectively (emphas1s added).

Although the language of a statute prowdes the pnmary evidence of the intent of the 1

H\10266\Lennar\Pieadings\Response to Sonoran’s Mitn to Dismiss.doc
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Al settle a cmzen ’s claim or to htlgate lt.” Hollmgswoﬂh v Ci{y of Phx, 164 Ariz. 462, 466 79:

P2d 1129 1133 (App 1990)

H

protect pnvate co:porations and companies lhat oommcthth the state or any ofxts po]iﬁcal |

|| ttigation; and (3) to advise the leglslature where sett ment, o

| 1dea 1s to prov1de the govemmental agency Wlth mformatlon so that it has an opportum

|| have Phase I opmtxonal by August 15, 2004 'Ihe Notloe of Clalm was well within the 180— ’

legislature, courts will also infer intent from the statute's purpose. See Sellinger v. Freeway
Mobile Home Sales, Inc 110 Ariz. 573, 575, 521 P.2d 1119, 1121 (1974). The “purpdSé ,
behind [the Notice of Claim statute] is three-fold: (1) to afford the agency the opportumty to'

investigate the claim . (2) to afford the agency. ﬂle opportumty to . av01d costly"

V. Arzzona, 138 Anz. 528, 531, 675 P 2d 1347 1350 (App 1984) (citations omltted) “They;? :

Itis clear from the purpose behmd the NouoeofClaimataﬂxtethatltwas not cremdto;

N subdwmons Toﬁndothermsewouldbetob&stow“"” i

who have clanns against a prlvate
c state or any of its pohtwal subdlvisxons
Nuethel&ss, as set fonh more fully in :

day requirement of the statute. In any event, Lennar sent sufﬁclent nguce of its potentlal

claims against Sonoran, the Districts and thé Board of Supervxsors as early as March 15, 2004 1 ;

(Sonoran) and March 25, 2004 (the Districts and the Board of Supemsors) wherein eachi g

| entlty was. adv1sed of the defaults, the potentlal damagcs to Lennar as a result of the defaults o

H\0266\Lennar\PleadingsWResponse to Sonoran's Mtn to Dismiss.doc
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| ‘Iherefore, demal of Sonoran s MOthll to Dwmlss'xs Wau'an

and each entity was afforded the opportunity to remedy the defaults.

IV. CONCLUSION

Sonoran’s claim that it was entitled to a Nou'ce of Claim is without merit. The

statutory provisions requiring a notice of claim do not. apply to Son ). and, therefore, lts’ |

.
atternpts to seek dismissal of the clanns agamst 1t bascd upon an. alleged failure to ﬁle a e

umely notice of cla:m is m-founded. In any event, a Notlce of Clalm was timely ﬁled.

Copy of the foregomg mailed this_©"

day of September 2005 to:

Lawrence C. Wright
WRIGHT & ASSOCIATES
Suite 3500 Financial Plaza
1201 South Alma School Road
Mesa, AZ 85210

H:\10266\Lennar\Pleadings\Response to Sosoran’s Mtn to Dismiss.doc
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|| LatJ. Celmms

~ Margrave Celmins, P.C.

[
c .

|{ Thomas K. Irvine

IRVINE LAW FIRM, P.A. .
1419 North Third Street, Suite 100

| Phoenix, AZ 85004

Attorneys for Defendant Sonoran . : y \

James M. Jellison
Schleier Jellison Schleler, PLC.
3101 North Central, Suite: 1090

‘ Phoemx,AZ 85012

Attorney for Defendants Pinal County Board oszgperwsors & me 387 Districts

Blake E wmteman

8171 East Indian Bend, Suite 101
Soousda!e AZ 85250

, Attomeys for quéndants Johnson & Boulevard

10
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BEUS GILBERT PLLC
ATTORNEYS AT LAW
4800 NORTH SCOTTSDALE ROAD
SUITE 6000
SCOTTSDALE, ARIZONA 85251
TELEPHONE (480) 429-3000

Leo R. Beus/AZ Bar No. 002687
Linnette R. Flanigan/AZ Bar No. 019771

Attorneys for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

LENNAR COMMUNITIES DEVELOPMENT, | Case No.: CV2005-002548
INC., an Arizona corporation,
PLAINTIFF’S MOTION TO
Plaintiff, CONTINUE HEARING ON
DEFENDANTS’ MOTION TO

VS. DISMISS

Currently Set: October 14, 2005 at 8:30 a.m.
SONORAN UTILITY SERVICES, L.L.C., an -

Arizona limited liability company, et al., (Assigned to the Honorable

Ruth H. Hilliard)

Defendants.

Plaintiff, through counsel undersigned, hereby requests this Court continue the Motion
to Dismiss hearing currently scheduled for October 14, 2005 at 8:30 a.m. Lead counsel for

plaintiff is scheduled to be out of state on that date on a pre-planned and pre-paid vacation.

| Plaintiff requests that this Court reschedule the hearing at a date and time convenient to the

Court after October 18, 2005. This Motion is made in good faith ahd not for the purposes of

delay.

H:\10266\Lennar\Pleadings\Mtn to Continue Hearing on MTD.doc
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DATED this Q |5t” day of September 2005.

BEUS GILBERT PLLC
By )

Original of the foregoing filed and a
copy hand-delivered this _ 1St day
of September 2005 to: ‘

Honorable Ruth H. Hilliard
Maricopa County Superior Court
101/201 West Jefferson

Phoenix, Arizona 85003

Copy of the foregoing mailed this _2lst
day of September 2005 to:

Lawrence C. Wright

WRIGHT & ASSOCIATES

Suite 3500 Financial Plaza

1201 South Alma School Road
Mesa, AZ 85210

Thomas K. Irvine

IRVINE LAW FIRM, P.A.

1419 North Third Street, Suite 100

| Phoenix, AZ 85004

Attorneys for Defendant Sonoran

James M. Jellison

Schleier Jellison Schleier, P.C.
3101 North Central, Suite 1090
Phoenix, AZ 85012

Leo R. Beus

Linnette R. Flanigan

4800 North Scottsdale Road, Suite 6000
Scottsdale, AZ 85251

Attorneys for Plaintiff

Attorney for Defendants Pinal County Board of Supervisors & The 387 Distriéts

H:\10266\LennartPleadings\Mta to Continue Hearing on MTD.doc
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Lat J. Celmins

Blake E. Whiteman

Michael L. Kitchen

Margrave Celmins, P.C.

8171 East Indian Bend, Suite 101

Scottsdale, AZ 85250

Attorneys for Defendants Johnson & Boulevard

_Abunad Gahe

H:\10266\Lennar\Pleadings\Mtn to Continue Hearing on MTD.doc
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SCHLEIER, JELLISON & SCHLEIER, P.C.
3101 North Central Avenue '

Suite 1090 - -

Phoenix, Arizona 85012 -

Telephone: (602) 277-0157

Facsimile: (602) 230-9250

JAMES M. JELLISON, ESQ. #012763
Attorneys for the Pinal County and 387 Districts Defendants
IN - THE SUPERIOR 'COURT OF THE STATE OF ARIZONA
“IN AND FOR THE COUNTY OF MARICOPA
LENNAR COMMUNITIES | " CASE NO. CV2005-002548

DEVELOPMENT, INC., an Arizona
corporation, v |

O 00 1 O hh WL e

s
(]

Plaintiff, JOINDER IN PLAINTIFF’S MOTION
: TO CONTINUE HEARING ON
VS. _ DEFENDANTS’ MOTION TO DISMISS

SONORAN UTILITY SERVICES,
L.L.C., an Arizona limited liabilit
company; GEORGE H. JOHNSON and (Assigned to the Honorable Ruth H. Hilliard) |
JANE DOE JOHNSON, husband and
wife; BOULEVARD CONTRACTING
COMPANY, INC., an Arizona
corporation; PINAL COUNTY BOARD
OF SUPERVISORS, a political
subdivision of the State of Arizona;
LIONEL D. RUIZ, in his capacity as a
member of the Pinal County Board of
Supervisors; SANDIE SMITH, in her
capacity as a member of the Pinal
County Board of Supervisors; DAVID
SNIDER, in his capacity as a member of
the Pinal County Board of Supervisors;
JIMMIE KERR, in his capacity as a
former member of the Pinal County
Board of Supervisors; THE 387 WATER
IMPROVEMENT DISTRICT, a Pinal
County Improvement District and a
political subdivision of the State of
Arizona; THE 387 WASTEWATER
IMPROVEMENT DISTRICT, a Pinal
County Improvement District and a
political subdivision of the State of

b [ Pk
W N et
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Defendants.

SEP 2 9 2005
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Defendants Pinal County Board of Supervisors, Lionel D. Ruiz, Sandie Smith,
David Snider, Jimmie Kerr, the 387 Water Improvement District, and the 387 Wastewater
Improvement District (collectively, the “Pinal County and 387 Districts Defendants™), by
and through counsel, hereby join in Plaintiff’s Motion To Continue Hearing On
Defendants’ Motion TobDismiss, but for reasons other than proposed by Plaintiff. The
Pinal County and 387 Districts i)_efendants assert that it would be proper for the Court to
first decide the change of vemie issue befqre setting oral argument or deciding upon the
motions to dismiss. | - | " |

DATED this 28th day of September, 2005.

SCHLEI!%l JELLISON & SCHLEH}_IE P.C.

\
es M. Jellison
Attorneya for the Pinal County and

387 Districts Defendants

ORIGINAL ,and One Copy of the foregoing
filed this 28™ day of September, 2005, with:

Clerk of the Court

Maricopa County Superior Court
201 West Jefferson Street
Phoenix, Arizona 85003

COPY of the foregoing hand delivered
this 28th day of September, 2005 to:

-The Honorable Ruth H. Hilliard

201 West Jefferson Road
Phoenix, Arizona 85003

COPY of the foregoing mailed this 28th
day of September, 2005 to:

Leo R. Beus

Linnette R. Flanigan

Beus Gilbert PLLC

4800 North Scottsdale Road
Suite 6000

Scottsdale, Arizona 85251
Attorneys for Plaintiff
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Lawrence C. Wright

Wright & Associates

Suite 3500 Financial Plaza
1201 South Alma School Road
Mesa, Arizona 85210

Thomas K. Irvine

Irvine Law Firm, PA

1419 North Third Street, Suite 100
Phoenix, Arizona 85004

Attorneys for Defendant Sonoran Utility Services, LLC

Lat J. Celmins

Blake E. Whiteman

Michael L. Kitchen

Margrave Celmins, P.C.

8171 East Indian Bend, Suite 101

Scottsdale, Arizona 85250 .
Attorneys for Defendants Johnson & Boulevard
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